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MEMORIAL OF THE KINGDOM OF SPAIN
INTRODUCTION
1. The freedom of the seas - a legal principle that has been in existence for several hundred years - underlies a large part of the modern law of the sea. The essential content of this principle (freedom of fishing, freedom of navigation, and exclusive jurisdiction of the State over ships flying the national flag) was developed and became consolidated over the centuries, and was everywhere considered to give optimum protection to the interests of the international community as a whole. What is more, it is well known that the names linked to its initial formulation are associated with the very origins of international law. This was the case, from the outset, of the Spanish School of Francisco de Vitoria and Fernando Vázquez de Menchaca, whose doctrinal constructions and theoretical bases were to have a decisive influence upon the great architect of the principle, the Dutchman Hugo Grotius. The mare liberum of Grotius was, for several centuries, one of the cornerstones of the construction of the international legal order, widely accepted and incorporated into the major international legal texts of the 20th century as one of the generally recognized principles.

2. It is true that, while this principle was being developed both in the doctrine and in State practice, it was the subject of contradictory arguments, aimed at establishing a link between the sea and the power of the different European States. The idea of the mare clausum, refined in the work of John Selden, prepared the way for the British Crown's policies of expansionism and control, but was rejected elsewhere. For centuries on end, the whole of the law of the sea was impregnated with this idea of freedom, restricted only by the limited spaces under the sovereignty or jurisdiction of States. This was so much the case that, during the process of nationalization of the seas which led to the establishment of the 200-mile exclusive economic zones, some prominent persons attempted to revive Selden's arguments. However, the revival failed to materialize, as the Third United Nations Conference on the Law of the Sea and the 1982 Convention combined to show - in a point that was the subject of a large-scale consensus - that the essential and recognized content of the freedom of the seas was still acceptable, and that there was no desire for it to be done away with.

3. As we shall have occasion to point out at a later stage, both the 1958 Geneva Convention on the High Seas and the essential content of Part VII of the United Nations Convention on the Law of the Sea of 1982 ("High Seas") are impregnated with the long-standing concept of the founders of international law and with the general and continuous practice of States, as the express exceptions made to that freedom are also justified and explained by evoking interests accepted and recognized by international society. It is a well known fact that, during the First and the Third United Nations Conferences, the principle of the freedom of the seas was never fundamentally called into question by the participants, and no irreconcilable positions were adopted with regard to its content.

To sum up, the consensus on the freedom of the seas, accepted even prior to the 17th century, is still firmly established at the present time and constitutes an example of a sacrosanct legal principle, which has been upheld over the centuries and which has survived the profound changes that have occurred in international society.

4. Once one has defined the general legal framework of the dispute, it is important to point out that the legislative, executive and judicial authorities of Canada, by proceeding on 12 May 1994 to amend the Coastal Fisheries Act and by applying its provisions to ships flying the Spanish flag and fishing in the NAFO area on the high seas, have seriously infringed - to the detriment of the Kingdom of Spain - certain fundamental principles of international law relating to the freedom of the high seas and have likewise flagrantly violated the peremptory norm which prohibits the use of and the threat of recourse to force. Canada has, then, evidently incurred international responsibility in relation to the Kingdom of Spain, and it is that which led the Spanish Government to file, on 28 March 1995, the Application instituting proceedings in the case with which we are concerned and to file the present Memorial. Those two documents dispute that Canadian legislation, considering it to be contrary to international law.

5. The Canadian authorities, doubtless aware of that contradiction, failed to answer the numerous notes of protest from the European Union and the Government of Spain, that were motivated by the promulgation of the law in question and by its application to ships flying the Spanish flag. Those notes, which accused Canada of a flagrant violation of the elementary principles of international law, provoked no reaction other than the silence of Canada - a silence that spoke volumes. The Canadian authorities are so aware of the extent to which international law has been violated by the modification, in May 1994, of the situation in relation to fishing that, as we shall explain, they took steps to protect the integrity of that legislation, and introduced on 10 May 1994 - or in other words two days before the passing of the Act - a reservation to Canada's unilateral Declaration of acceptance of the Court's jurisdiction made in accordance with Article 36, paragraph 2, of the Statute. Logically, Canada did not want the Court to adjudge on the compatibility of its legislative amendment with international law. Its action was vain as, however curious that may seem, the reservation does not mention or make reference to the legislation that it was purported to protect but refers only to the "conservation and management measures taken by Canada with respect to vessels fishing in the NAFO regulatory area . . . and the enforcement of such measures". What is disputed by the Government of Spain is certainly not the measures referred to in that reservation but the Act, about which nothing is said. It likewise questions whether the measures taken by Canada can be seen as measures covered by the text of the reservation.

6. In its Order of 2 May 1995, the Court decided that the written proceedings should first be addressed to the question of jurisdiction. It further decided that the Kingdom of Spain should begin by filing its Memorial. Out of respect for that Order, the Kingdom of Spain is filing its Memorial within the time-limit laid down, whilst stressing that the chronological order fixed by the Court for the presentation of the Memorial and the Counter-Memorial obliges Spain to imagine what arguments might be used by Canada to defend its position, the risk being that Canada might claim in the Counter-Memorial that Spain's presentation is incomplete or erroneous. If that were to be the case, the Kingdom of Spain would reserve the right of reply, for which provision has been made.

7. The Memorial of the Kingdom of Spain establishes, in its Chapter I, that the Declarations of acceptance of the compulsory jurisdiction of the Court made by the Parties and in force on the date of filing of the Application of Spain are such as to satisfy prima facie the prerequisites for basing the exercise of the Court's jurisdiction to deal with the present case upon Article 36, paragraph 2, of its Statute.

Chapter II aims to present the principal facts of that case to the Court. Those facts may be divided into two parts. On the one hand, there are the actions of the Canadian authorities in relation to Spanish fishing vessels, as from 9 March 1995. On the other hand, there is the process of development of the Canadian legislation - the Act and related regulations - with regard to fishing, with a view to its being implemented on the high seas, outside the 200-mile Canadian fishing zone, as well as the actions of the Canadian authorities in certain bilateral and multilateral fora concerned with fishing.

With respect to the first aspect, this Chapter takes up all the actions of the Canadian coastguards and naval vessels in relation to the fishing boat Estai and other Spanish fishing boats, which on 9 March and the following days were operating on the high seas outside the 200-mile Canadian fishing zone. Those actions include the warning shots, the pursuit on the high seas, the inspection of Spanish ships on the high seas, the arresting of their crews and the diversion into a Canadian harbour. Following up on those facts, there is a series of actions by the Canadian courts, which decreed various measures relating to pledges and security that were taken against the Spanish ship Estai and its captain. All those facts provoked an immediate reaction by the Spanish authorities which took the form, inter alia, of the immediate despatch of Spanish warships into the area of the conflict so as to guarantee the security of Spanish fishing boats and their crews.

In the second place, there is a detailed review of the whole Canadian legislative process relating to fishing, which began in 1994, including both the Acts of Parliament and the related regulations. That process continued in 1995 and came to an end with the announcement, in that same year, of a new Act of Parliament which further extended the powers of the Canadian authorities over areas of the high seas. In the course of this legislative process, the Government of Canada has never justified the amendment of the proposed Act from the standpoint of international law and the Act would seem to be aimed at Spanish and Portuguese fishing boats. As a follow-up to the facts of the capture of the Spanish ship Estai, its inspection and the judicial proceedings taken against it, negotiations were entered into between the European Union and Canada in order to reach an immediate settlement of the consequences of that fact that was denounced by the European Union, as it had previously denounced the Canadian legislation of 1994, related to fishing.

In that same context, the Canadian Minister of Fisheries and Oceans, Mr. Tobin, attempted to justify his country's legislation in 1994 and 1995, by referring to the work done at the United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks, in spite of the discrepancies between that legislation and the provisions finally adopted by that Conference in 1995 in the "Draft Agreement".

Given the rejection of the jurisdiction of the Court by the Respondent State and the opening of a separate phase of the proceedings in order to discuss that question, the Memorial of the Kingdom of Spain will devote its Chapters III and IV to that aspect. Spain considers that, for the question of jurisdiction to have been dealt with in an orderly manner, it would have been as well for the Respondent State to have begun by giving formal expression to its objection or objections in respect of jurisdiction, and to have explained them. It is Canada, not the Kingdom of Spain, which has to show that the correct interpretation of its reservations implies that the Court lacks jurisdiction to deal with this case. Notwithstanding, the Kingdom of Spain proposes to co-operate with the Court by giving some of the reasons for which it should dismiss Canada's assertion that the subject of this request cannot be entertained by the Court.

To that end, Chapter III of the Memorial sets forth the principles which govern the interpretation of Declarations of acceptance of compulsory jurisdiction of the Court, and reservations thereto. Among those considerations, we would stress:

(1) that the natural tendency to give weight to the interpretation made by an author of his own actions is only justified when it corresponds to an intention objectively crystallized by him in those actions;

(2) that the Court's responsibility in the interpretation of Declarations of acceptance of its jurisdiction is greater than in any other context, as the evaluation of its own jurisdiction is a prerogative identical in substance to the exercise of its judicial function (Art. 36, para. 6, of the Statute);

(3) that the distinction between the interpretation of the Declarations and that of treaties is compatible with the broad coincidence of the rules to which they are subjected;

(4) that a strict interpretation of the Declarations does not signify an interpretation of them such as to restrict jurisdiction; on the contrary, one is obliged in good faith to presume that, by making a reservation, the declarant State is attempting to weaken the bases of compulsory jurisdiction as accepted in principle, in the most restricted manner permitted by the rules of interpretation; and

(5) that the freedom of the States to make reservations is very great, but not absolute. The Court must reject not only reservations going against the Statute, but also any interpretations of certain reservations to its jurisdiction, that go against the Statute. 

In Chapter IV, Spain attempts to predict and respond to the arguments whereby Canada may assert that its reservation precludes jurisdiction in this case.

(1) Canada is going to say that the ordinary meaning of the words used in its reservation precludes the exercise of jurisdiction by the Court. Spain will respond by saying that the ordinary meaning of the reservation does not cover the situation in question, as it is impossible for any State to take "conservation and management measures" (as such) on the high seas in areas entirely outside its national jurisdiction. What is more, the reservation of Canada does not cover Spain's Application according to which the fundamental exercise of power by the Canadian legal authorities on the high seas is contrary to international law. It does not fall to the Court to impart a meaning to a reservation which cannot be given support by the ordinary meaning of the words actually employed, in the light of the existing rules of international law, for it to do so would, in fact, be to transform a reservation into an "automatic" or "subjective" reservation and would be contrary to the powers and duties of the Court under Article 36, paragraph 6, of the Statute.

(2) Canada is going to say that effect must be given to its intention when it adopted the reservation. Spain will respond by saying that the intention expressed by Canada when adopting its reservation was to protect itself against the possibility of judicial proceedings before the Court in relation to such action as might be taken by the Canadian authorities against "stateless" or "pirate" vessels - but not against vessels of another member State of NAFO. This means that there is not necessarily any contradiction between Canada's intention and the present case. The argument based on intention cannot correct or revise a reservation which is, moreover, defective and incomplete, and the Court cannot see an intention where there was none, or when it was incorrectly expressed at the time at which the reservation was adopted. 

(3) Canada is going to say that the doctrine of effectiveness must be respected in order to impart a meaning to its reservation. Spain will respond by saying that there are a great many situations (other than the one now being considered) in which the reservation of Canada could operate effectively. What is more, there are a great many ways in which Canada might have drafted its reservation in order to obtain a greater effect, but it has not done so. 

Once we have established that the Court has jurisdiction in the present case, Chapter V aims to assert the admissibility of the Application of the Kingdom of Spain, as its subject-matter corresponds to a genuine legal dispute, which is very much alive and of current concern, and is absolutely not affected by any fact subsequent to the filing of the Application, whether it be the agreement between the European Union and Canada on 15 April 1995, or the adoption last August of the text of the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks. Moreover, the Kingdom of Spain considers that it is during this phase of the proceedings that Canada must - if it considers such a course of action necessary - raise any objections to the admissibility of the Application. Good faith and the sound administration of justice cannot be reconciled with dilatory and unjustified manoeuvres.

__________

 

CHAPTER I
THE DECLARATIONS OF ACCEPTANCE OF THE COMPULSORY JURISDICTION OF THE COURT MADE BY THE PARTIES IN ACCORDANCE WITH ARTICLE 36, PARAGRAPH 2, OF THE STATUTE OF THE COURT
8. The Kingdom of Spain, as already stated in its Application of 28 March 1995 (Section 4), founds the Court's jurisdiction to deal with this case upon the compulsory jurisdiction established between the Parties in application of Article 36, paragraph 2, of the Statute1. 

In fact, on 28 March 1995, the date of the filing of the Application of the Kingdom of Spain against Canada, both States had deposited Declarations of acceptance of the compulsory jurisdiction of the Court2 with the Secretary-General of the United Nations, in accordance with Article 36, paragraph 4, of the Statute. It follows that the two States had, on the date at which proceedings were instituted3, declarations in force and had - and still have - the condition of declarant States for the purposes of Article 36, paragraph 2, of the Statute4.

The Declaration of Spain was deposited with the Secretary-General of the United Nations on 29 October 19905. The Declaration of Canada was deposited on 10 May 19946, scarcely two days prior to the approval of the amendments to the Coastal Fisheries Protection Act7. 

9. Having thus satisfied the requirements of the principle of mutuality which circumscribes the system of compulsory jurisdiction under Article 6, paragraph 2, of the Statute with respect to the disputes referred of the Court, to States parties to the system who have made Declarations of acceptance that are both valid and in force, and having taken into account the Declarations of both Spain and Canada, Spain is likewise able to assert that the condition of reciprocity has been met, this being a condition included in the two Declarations and accepted as a principle by the actual provision of the Statute itself, according to the interpretation given by the Court8. It does not suffice for Declarations of acceptance of the Court's jurisdiction (principle of mutuality) to have been deposited by the States parties to the dispute; they must, by means of those declarations, have accepted the same obligation (principle of reciprocity)9.

The principle - or condition - of reciprocity thus implies that the scope of the Court's compulsory jurisdiction is defined in accordance with the common denominator of the Declarations made by the parties. That jurisdiction exists within the personal, temporal, material or all other kinds of limits set by the two Declarations or, in other words, within the area of coincidence10 when the application is filed11. In practice that leads, as the Court pointed out some years ago, to a situation in which the most restrained declaration prevails12. It means, moreover, that one is talking about a determination which has always to be displayed in accordance with the concrete case13. The condition of reciprocity is met when the dispute which is the subject of the application falls within the sphere of jurisdiction accepted, by both parties, in their respective Declarations, taking due account of such objections or reservations as may be contained in the relevant Declarations of acceptance.

10. According to paragraph 1 of its Declaration, the Kingdom of Spain

"accepts as compulsory ipso facto and without special agreement, the jurisdiction of the International Court of Justice, in conformity with Article 36, paragraph 2, of the Statute of the Court, in relation to any other State accepting the same obligation, on condition of reciprocity, in legal disputes not included among the following situations and exceptions:

(a) disputes in regard to which the Kingdom of Spain and the other party or parties have agreed or shall agree to have recourse to some other method of peaceful settlement of the dispute;

(b) disputes in regard to which the other party or parties have accepted the compulsory jurisdiction of the Court only in relation to or for the purposes of the dispute in question;

(c) disputes in regard to which the other party or parties have accepted the compulsory jurisdiction of the Court less than 12 months prior to the filing of the application bringing the dispute before the Court;

(d) disputes arising prior to the date on which this Declaration was deposited with the Secretary-General of the United Nations or relating to events or situations which occurred prior to that date, even if such events or situations may continue to occur or to have effects thereafter." 

11. The Government of Canada, for its part, states in paragraph 2 of its Declaration that:

"[it] accepts as compulsory ipso facto and without special convention, on condition of reciprocity, the jurisdiction of the International Court of Justice, in conformity with paragraph 2 of Article 36 of the Statute of the Court, until such time as notice may be given to terminate the acceptance, over all disputes arising after the present declaration with regard to situations or facts subsequent to this declaration, other than:

(a) disputes in regard to which the parties have agreed or shall agree to have recourse to some other method of peaceful settlement;

(b) disputes with the Government of any other country which is a member of the Commonwealth, all of which disputes shall be settled in such manner as the parties have agreed or shall agree;

(c) disputes with regard to questions which by international law fall exclusively within the jurisdiction of Canada; and

(d) disputes arising out of or concerning conservation and management measures taken by Canada with respect to vessels fishing in the NAFO Regulatory Area, as defined in the Convention on Future Multilateral Co-operation in the Northwest Atlantic Fisheries, 1978, and the enforcement of such measures." 

12. If one takes together all the exceptions or reservations set forth in the Declarations of Spain and of Canada, it will be seen that, for the Court to have jurisdiction, the following conditions must be met:

(1) Ratione personae: neither of the parties must be a member of the British Commonwealth of Nations. Spain, of course, is not a Commonwealth country.

(2) Ratione temporis: the dispute must relate to facts or situations of a later date than 10 May 1994. The dispute which is the subject of the Application of Spain is manifestly based upon facts that date from a later time14.

(3) Ratione fori: there must not have been any agreement to have recourse to some other method of peaceful settlement. In our case, no such agreement has been reached.

(4) Ratione causae declarationis: the declaration of acceptance of jurisdiction must not have been conceived solely in order to serve the purposes of the dispute submitted to the Court. There is nothing of this kind in the Declarations of Spain and Canada.

(5) Ratione materiae: 

(1) Questions which, according to international law, fall within the exclusive jurisdiction of one of the parties, must not be the subject of the dispute. This point is included in the Declaration of Canada, and the situation would be the same if it were not included, as the jurisdiction of the Court, in accordance with Article 36, paragraph 2, of the Statute, is confined to international legal disputes, as in the specific case of the dispute between Spain and Canada. Moreover,

(2) The subject of the dispute must not relate either to conservation and management measures, or to their enforcement in so far as they are applied unilaterally by the parties to fishing vessels in the NAFO regulatory area, as defined in the Convention on Future Multilateral Co-operation in the North-West Atlantic Fisheries, of 1978. Spain is firmly convinced that the dispute which is the subject of the Application of 28 March 1995 is in no way affected - even partially - by this exception.

As is clearly stated in the Application of 28 March 1995, that Application

"does not refer exactly to the disputes concerning those measures, but rather to their origin, to the Canadian legislation which constitutes their frame of reference. The Application of Spain directly attacks the title asserted to justify the Canadian measures and their actions to enforce them, a piece of legislation which, going a great deal further than the mere management and conservation of fishery resources, is in itself an internationally wrongful act of Canada, as it is contrary to the fundamental principles and norms of international law; a piece of legislation which for that reason does not fall exclusively within the jurisdiction of Canada either, according to its own Declaration (para. 2 (c) thereof). Moreover, only as from 3 March 1995 has an attempt been made to extend that legislation, in a discriminatory manner, to ships flying the flags of Spain and Portugal . . . The question is not the conservation and management of fishery resources, but rather the entitlement to exercise a jurisdiction over areas of the high seas and the opposability of such measures to Spain."

__________

 

CHAPTER II
THE FACTS. THE CANADIAN LEGISLATION AND THE CONSEQUENCES
OF ITS APPLICATION WITH REGARD TO THE KINGDOM OF SPAIN
I. Harassment and seizure of Spanish fishing vessels on the high seas, and other subsequent penal action 

13. On 9 March 1995, at 4.52 p.m. (Ottawa time), the fishing boat Estai, flying the Spanish flag and carrying a Spanish crew, was stopped and inspected on the high seas in the area of the Grand Banks, at co-ordinates 48° 03' N, 46° 26' W, some 245 miles off the coast, by the patrol boat Leonard J. Cowley and the coastguard vessel Sir Wilfred Grenfell, after successive attempts at boarding by gunboats manned by individuals armed with automatic weapons, and intimidatory manoeuvres with warning shots fired from a 50-mm gun by the patrol boat Leonard J. Cowley, after, according to the Canadian Note of 10 March 1995, "the necessary authorizations" had been obtained.

The boat and its crew, whose security and integrity had been seriously endangered as a result of the coercive action by the Canadian flotilla, were forcibly escorted away and held incommunicado in the Canadian port of St. John's, Newfoundland, where the captain of the boat was imprisoned and subjected to criminal proceedings for having engaged in a fishing activity on the high seas outside the Canadian exclusive economic zone15, and for resisting authority. The boat's papers and part of the catch on board were confiscated. In order to obtain the captain's release and that of the boat, the owner, while asserting that he did not recognize Canadian jurisdiction, put up the securities of 8,000 and 500,000 Canadian dollars respectively set by a judge of the Provincial Court of Newfoundland (Terre-Neuve) Judicial Centre of St. John's16.

In the communiqué of the Canadian Department of Foreign Affairs and International Trade dated 9 March 1995, it is in fact stated that the arrest of a Spanish vessel today should leave no one in doubt about the intention of Canada to take all steps necessary to protect turbot17.

Thus on 26 March 1995, in the NAFO area, a Canadian patrol boat attempted to board the Spanish fishing boat Pescamaro I, ordering it to stop its engines and using water cannon. Eventually the patrol boat cut a substantial part of the fishing nets used by the Spanish boat, endangering the life of its crew. These acts were the subject of the Note Verbale addressed by the Spanish Ministry of Foreign Affairs to the Embassy of Canada in Madrid on 27 March 199518.

Furthermore, on the night of 5 April 1995, again in the NAFO area, two Canadian patrol boats made a dangerous approach to the fishing boat Ana Maria, flying the Spanish flag, and tried to cut its trawl warps.

On the same night and in the same area, another Canadian patrol boat, which could not be identified because of thick fog, made a dangerous approach to the Spanish fishing boat Jose Antonio Nores and destroyed a large part of its fishing gear. These acts were the subject of the Note Verbale which the Ministry of Foreign Affairs addressed to the Embassy of Canada in Madrid on 7 April 199519.

In order to meet the consequences of the application, on the high seas, of the Canadian legislation, notably the threat or use of force by Canadian coastguards against Spanish fishing boats, and in order to safeguard the right to life and the right to physical integrity of their crews, as well as the other rights concerned, the Spanish Government found itself compelled to despatch three of its warships to the conflict area20. These ships remained in the area for nearly three months, during which there was a serious danger of naval action between Canadian and Spanish ships. This danger did not materialize because of the considerable caution exercised by the fishing fleet and the Spanish warship.

II. The official protest of the Kingdom of Spain and the reaction of the European Community to Canada 

14. The diplomatic reaction of the Spanish Government was not long in coming. On the same day, 9 March 1995, the Embassy of Spain in Ottawa handed a Note Verbale21 to the Department of Foreign Affairs and International Trade of Canada, requesting it to confirm a message from the Director-General of the Western Europe Relations Bureau to the Spanish Embassy worded in the following terms:

"1. Canada is prepared to take any measures to put a stop to overfishing, mentioning, this time in English, 'disabling force on vessels'.

2. That the message be passed on to the fleet not to resist the application of Canadian law.

3. Responsibility for any damage which might arise from resistance lies with Spain."

The concern of the Spanish Embassy in Ottawa was more than justified, having regard to the contents of the Canadian message, in which three specific points may be noted: first, it contains a threat to use force, which materialized the same day, 9 March, as we had occasion to mention in the previous paragraph; secondly, the message announces the application of Canadian law - an application going beyond fisheries "conservation and management measures", that is to say, warning is given of the possible application of the criminal, procedural and judicial law of Canada; thirdly, damage resulting from the application of the said measures because of resistance to the Canadian authorities by Spanish vessels on the high seas would entail not only the individual responsibility of masters and their crews, but also the international responsibility of the Spanish State.

A second Note Verbale from the Embassy of Spain in Ottawa, bearing the same date and addressed to the Department of Foreign Affairs and International Trade of Canada22 (Office of the Assistant Deputy Minister) expressed the official reaction of the Spanish Government to the pursuit and detention of the Estai. This Note stated inter alia that:

"The Spanish Government categorically condemns the pursuit and harassment of a Spanish vessel by vessels of the Canadian Navy, in flagrant violation of the international law in force, since these acts are taking place outside the 200-mile zone.

The Spanish Government has lodged the most vigorous protest with the Canadian Government, demanding immediate cessation of the persecution."

On 10 March 1995, the Ministry of Foreign Affairs of Spain handed a Note Verbale to the Embassy of Canada in Madrid23, stating that:

"In effecting the said seizure [of the Spanish boat Estai], the Canadian authorities breached the universally accepted norm of customary international law codified in Article 92 and articles to the same effect of the 1982 Convention on the Law of the Sea, according to which ships on the high seas shall be subject to the exclusive jurisdiction of the flag State. In the light of this serious incident, which has caused substantial damage to Spanish nationals, Spain lodges the most vigorous protest and demands the immediate release of the crew and the vessel and reserves the right to claim appropriate compensation.

The Spanish Government considers that the wrongful act committed by the ships of the Canadian fleet can in no way be justified by so-called concern to conserve fisheries in the area, since the provisions of the NAFO Convention have been violated and Canada is a party to it.

The seizure of the boat is a serious offence against international law, in no way in keeping with the usual conduct of a responsible State, and carried out on the basis of unilateral legislation not opposable to other States. Consequently, the Government demands the repeal of the legislation in question."

The Canadian reply to these repeated notes of protest by Spain was eloquent in the extreme: an acknowledgment of the facts. A Note addressed by the Department of Foreign Affairs and International Trade of Canada to the Embassy of Spain in Ottawa24 on 10 March 1995 contains inter alia the following assertions:

"The Estai resisted the efforts to board her made by Canadian inspectors in accordance with international practice. The crew of the Estai threw the boarding ladders into the sea and then cut its trawl net in order to flee the scene. The Estai continued to move away despite repeated calls by the Canadian patrol boat which ordered it to stop.

Other Spanish vessels surrounded the three Canadian vessels which were pursuing the Estai and attempted to obstruct the boarding operation. The Canadian patrol boat was therefore obliged, after obtaining the necessary authorizations, to resort to firing four warning shots across its bows. The captain of the Estai then stopped trying to escape and the boarding operation could proceed normally without the use of force. The captain was arrested and the Estai was seized because there were reasons to believe that they had committed one or more offences under the Coastal Fisheries Protection Act and Regulations.

The Estai is currently en route to St. John's where it is expected between 8.30 p.m. on Saturday 11 March and 8.30 a.m. on Sunday 12 March. Upon their arrival at St. John's, the members of the crew will be free to return to Spain. The Crown Prosecutors are currently considering what charges will be brought against the boat and its captain under the above-mentioned Act and Regulations.

The Department wishes to assure the Embassy that all steps will be taken to ensure respect for the dignity and well-being of the captain and his crew.

The Department would point out that the arrest of the Estai was necessary in order to put a stop to the overfishing of Greenland halibut by Spanish fishermen. The attached communiqué of 9 March expresses the disappointment of the Honourable André Ouellet, Minister of Foreign Affairs, regarding the position of the European Union which has forced Canada to take measures of coercion for this purpose.

The Department would also point out that the Prime Minister of Canada proposed to the President of the European Commission a 60-day moratorium on fishing for Greenland halibut beyond Canada's 200-mile zone, in order to facilitate the search for a negotiated solution. As a token of good faith, the Honourable Brian Tobin, Minister of Fisheries and Oceans, announced on 9 March that Canada would not allow its own fishermen to fish for Greenland halibut over a period of 60 days, both within and outside the 200-mile zone. At the present time, it is the Department's understanding that no Spanish boat is fishing for Greenland halibut on the Nose and Tail of the Grand Banks. The Department requests the co-operation of the Embassy to ensure that this situation is maintained so as to make possible the resumption of negotiations."

This Canadian Note Verbale, which is meticulously silent about the place or the geographical area in which the acts took place (a considerable distance from the 200-mile limit as measured from the baseline of Canada), contains other elements which are noteworthy from the standpoint of the case which concerns us. In the first place, the Note acknowledges that force was used ("four warning shots"), even though that is denied a few lines further on ("without using force"). Moreover, it admits that the captain was deprived of his liberty and the boat seized, and that coercive measures were taken by the Canadian authorities.

Despite everything, the Canadian authorities and their warships - far from giving up persecuting, harassing and conducting military operations against Spanish fishing boats - decided to step up their unlawful activities through a continuing series of acts contrary to international law. These acts gave rise to a further Note Verbale of 27 March 1995 which the Spanish Ministry of Foreign Affairs addressed to the Embassy of Canada in Madrid25. The contents of this Note are as follows:

"(1) During a large part of 26 March 1995, Canadian patrol boats engaged in harassing manoeuvres against various Spanish vessels which were in international waters regulated by NAFO.

(2) These manoeuvres included: attempts to board fishing vessels for the purpose of inspection, orders to stop engines, the use of water cannon and, finally, cutting the trawl net cables of the vessel Pescamaro Uno.

The Ministry of Foreign Affairs once again protested vigorously to the Embassy of Canada about these acts, which have no possible justification and whose harmful consequences for Spain call for full and adequate compensation. 

It must be pointed out, in the first place, that Canada cannot exercise any kind of jurisdiction over Spanish fishing vessels in international waters. Canada's claim to search a foreign fishing vessel on the high seas under its national legislation violates general international law on the subject, as well as the legal obligations which arise from its being a party to the NAFO Convention.

Furthermore, what is more serious is the use of water cannon and in particular cutting the trawl cables of a vessel while it is fishing, violent acts which have endangered the safety of the vessels themselves and therefore of their crews.

These acts are contrary to the most elementary duties of a State which has undertaken to guarantee actively the safety of life at sea.

The Spanish Government condemns this series of acts perpetrated by Canadian vessels as a further flagrant breach of general international law. It also reiterates that, by its irresponsible conduct, Canada is endangering the efforts of the international community to secure broader co-operation in the management and conservation of fishery resources. Moreover, it declares that, since these acts took place while bilateral consultations were being held with the European Union to find an agreed solution, Canada has manifestly acted in bad faith, once again infringing its international obligations.

The Ministry of Foreign Affairs demands of the Embassy of Canada that its authorities cease to act in this fashion, make compensation for the damage caused and negotiate in good faith peaceful solutions to the situation created unilaterally by Canada."

This Spanish Note Verbale underscores the gravity of the conduct of the Canadian warships and patrol boats which endangered the safety of life at sea. This conduct conflicted with the general rules on the subject laid down in Article 10 of the 1958 Geneva Convention on the High Seas and in Article 94 of the 1982 Convention on the Law of the Sea - two provisions which contain rules and obligations which must be observed by member States in order to prevent accidents at sea. These rules are repeated in more specific terms in the international instruments in force, in particular in the 1974 Convention for the Safety of Life at Sea, as amended by the 1978 London Protocol, and in the 1972 International Regulations for Preventing Collisions at Sea annexed to the London Convention of 20 October 1972.

15. When the new Canadian regulations were passed, the Council of the European Community, for its part, reacted very rapidly - on 6 March 199526, before the actual seizure of the Estai. The Council's statement contains interesting elements, even from the formal standpoint - ostensibly that of species conservation - adopted by the Canadian authorities, in which account is taken of the NAFO system. The Council, in its statement,

"draws attention to the objection procedure and reaffirms the Union's position which was adopted in accordance with the Law of the Sea and the NAFO Convention. There is therefore no reason to accept a moratorium on fishing activities targeted at Greenland halibut in the NAFO area;

confirms the Union's commitment to rational and responsible use of fishery resources by complying with the overall catch limits set;

notes that the Commission gave a favourable reply to Canada's request that a bilateral meeting be organized, on the understanding that such a meeting should be continued within the multilateral NAFO framework and that the Community will request a meeting of the Contracting Parties for that purpose; denounces the unilateral action taken by the Canadian authorities in violation of the provisions of the Law of the Sea and calls on them to pursue the discussion in compliance with legal rules and principles. In this context the Council recalls its position opposing Canadian legislation controlling the fishing activities of non-Canadian vessels beyond the 200-mile limit and asks the Commission to submit to it at the earliest opportunity a legal analysis of the amendments made to the legislation on 3 March. The Union is waiting to see what démarches are needed in the light of that analysis." 

A few days later, on 10 March 1995, the Delegation of the Commission of the European Community in Canada (jointly with its member States) transmitted a Note Verbale to the Department of Foreign Affairs and International Trade of Canada27; its contents are of the utmost interest as regards certain crucial points in the Spanish Application, for both the European institution and its member States make the following assertions with regard to the seizure of the fishing vessel Estai:

"In relation with the violent arrest of the fishing vessel Estai, flying the flag of Spain, by Canadian Patrol and Coast Guard vessels in international waters on 9 March 1995, the Community and its member states wish to express their strongest condemnation of such an illegal and totally unacceptable act.

The arrest of a vessel in international waters by a State other than the State of which the vessel is flying the flag and under whose jurisdiction it falls, is an illegal act under both the NAFO Convention and customary international law and cannot be justified by any means. With this action Canada is not only flagrantly violating international law, but is failing to observe normal behaviour of responsible States.

This act is particularly unacceptable since it undermines all the efforts of the international community, notably in the framework of the FAO and the United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks, to achieve effective conservation through enhanced co-operation in the management of fisheries resources.

This serious breach of international law goes beyond the question of fisheries conservation. The arrest is a lawless act against the sovereignty of a member State of the European Community. Furthermore, the behaviour of the Canadian vessels has clearly endangered the lives of the crew and the safety of the Spanish vessel concerned.

The European Community and its Member States demand that Canada immediately release the vessel, repair any damages caused, cease and desist from its harassment of vessels flying the flag of Community Member States and immediately repeal the legislation under which it claims to take such unilateral action.

The European Community and its Members States are forced to reassess their relationship with Canada in the light of this deplorable situation and reserve their rights to take any action which they deem appropriate."

The two Notes contain legal elements of the utmost interest which, in the opinion of the Kingdom of Spain, the Court should take into consideration. A particular point to be remarked is that a leading member of NAFO (a member which is an organization with 15 member States) believes that the Canadian legislative measures could endanger the system of conservation agreed on by that organization, that is to say, that they conflict with the goal whose pursuit - so the rhetoric goes - is sought if species are to be protected, and in doing so infringe the 1978 NAFO Treaty.

What is more, these Notes reveal that both the European Community and its member States consider that the Canadian legislation clearly exceeds the concept of conservation and management of fishery resources and affects the fundamental rights of States.

That is to say, from the standpoint of a particular part of the international legal system (conservation of biological resources), the legislative measures adopted unilaterally by Canada affect fundamental and global aspects of international law as a whole, and endanger its integrity.

Lastly, from the specific aspect of endeavours by the institutions of international society to conserve the biological resources of the sea (NAFO, FAO and the specialized United Nations Conference), the view is expressed that the legislation and unilateral acts of Canada prejudice any collective attempt to solve the problem. Put differently, the conservationist calling of a State shows itself to be incompatible with a unilateral course of action which is unlawful and totally alien to multilateral action. On these premises, the Canadian action appears manifestly opposed to the requirement of bona fide negotiation of the solution to the problem.

Two other Community documents - the conclusions of the Presidency of the Community's Fisheries Council meeting in Luxembourg on 6 April 199528 and the statement of the Commission of the European Community on the seizure by Canada of a fishing vessel flying the flag of a member State29 - emphasized the points set forth above, and especially the wrongfulness of the Canadian behaviour, the absence of good faith on the part of that country, the place of the fisheries problem within the framework of the NAFO system and the proposals of the European Union for a negotiated solution. However, the European Union observes, Canada "has chosen the course of unilateral aggression" rather than bilateral or institutional negotiation.

III. The Canadian fisheries legislation and the 1994 penal legislation 

16. On 12 May 1994 Canada amended the Coastal Fisheries Protection Act, which governed that activity within the 200-nautical-mile zone30. The most important aspects of Canada's amendments, for the purposes which concern us here, are the following:

(a) Section 2 of the aforementioned Act was amended by adding the following:

"'NAFO Regulatory Area' means that part of the following area, being the Convention Area of the Northwest Atlantic Fisheries Organization, that is on the high seas:

(a) the waters of the Northwest Atlantic Ocean north of 35º 00' north latitude and west of a line extending due north from 35º 00' north latitude and 42º 00' west longitude to 59º 00' north latitude, thence due west to 44º 00' west longitude, and thence due north to the coast of Greenland, and

(b) the waters of the Gulf of St. Lawrence, Davis Strait and Baffin Bay south of 78º 10' north latitude." 

That is to say, Canada envisages the establishment of a new zone belonging to the high seas area, beyond the 200-mile limit of that country's exclusive economic zone.

(b) It is stated that "straddling stocks on the Grand Banks of Newfoundland" are to be the subject of special legal protection under Canadian legislation against "foreign" vessels fishing in those waters (Sect. 5.1). Specifically, the instrument provides to this effect that:

"5.2. No person, being aboard a foreign fishing vessel of a prescribed class, shall, in the NAFO Regulatory Area, fish or prepare to fish for a straddling stock in contravention of any of the prescribed conservation and management measures."

Moreover, it is important to note that this provision differentiates totally between the legal prohibition of fishing and the regulatory conservation and management measures, meaning that the Canadian legislator expressly distinguishes between the legal title which is the origin and basis of the prohibition of fishing on the high seas (the Canadian Act) and the consequences of that Act for the conservation and management of resources (executive regulations).

(c) In addition, a paragraph (b) was added to Section 6 of the Act defining as "straddling stock" any "stock of fish that occurs both within Canadian fisheries waters and in an area beyond and adjacent to Canadian fisheries waters", specifying the classes of foreign vessels concerned and, among other details (a highly important and revealing feature), "prescribing forms that may be used instead of the forms set out in Part XXVIII of the Criminal Code in proceedings against fishing vessels under this Act or the Fisheries Act". The possibility is therefore clearly established of applying the Canadian legislation to any foreign fishing boat fishing or preparing to fish on the high seas.

(d) Furthermore, Sections 7 and 8 of the Act as amended regulate the powers of Canadian coastguards in the NAFO area (i.e., on the high seas beyond the Canadian 200-mile limit as defined in Section 2 above). Specifically, coastguards are authorized to "board and inspect any [foreign] fishing vessel" and "search any [foreign] fishing vessel . . . and its cargo", with, or by reason of exigent circumstances, without a warrant.

In addition, Section 8.1 of the Act as amended31 establishes very clearly that:

(1) A protection officer may, in the manner and to the extent prescribed by the regulations, use force that is intended or is likely to disable a foreign fishing vessel, if the following conditions are met:

(a) the protection officer is proceeding lawfully to arrest the master or other person in command of the vessel;

(b) the master or such other person is fleeing in order to avoid arrest;

(c) the protection officer believes on reasonable grounds that the force is necessary for the purpose of arresting that master or other person. 

(2) The Governor in Council may, by regulation, determine the manner and extent referred to in paragraph (1).

That is to say, the Canadian legislation expressly envisages the circumstances of inspection, examination, deprivation of liberty of the master or other person in command of the vessel, use of force against the vessel, the right to pursue it and, of course, the seizure of the vessel and its cargo in order to conduct the vessel and its crew to a Canadian port - all this motivated, in flagrant breach of the principle of the freedom of the seas, by fishing activities which take place on the high seas, outside the 200-mile fishing zone.

What is more, in these articles the Canadian legislator again draws a distinction between the title on which the action of the Canadian authorities (executive or judicial) is based, which it locates in the Act itself, and the actual procedures for enforcement or implementation of the law which the Governor in Council may lay down, for the purpose of applying or enforcing the law-enforcement measures which that authority can take because it possesses a legal title (the Act) authorizing it so to do and legitimating its action.

(e) But the most striking element of this Canadian "fisheries" legislation of 1994, from the point of view of general international law and of the law of the sea in particular, is perhaps the relationship whereby the country's "criminal law" is made applicable to the activities of foreign vessels on the high seas (Section 18). In this respect, contrary to the general principle of the territoriality of criminal law, the aforementioned legislation characterizes as an unlawful and criminal act any contravention of the legal provisions occurring in the following circumstances and the following places:

- "in the NAFO Regulatory Area on board or by means of a foreign fishing vessel on board or by means of which a contravention of Section 5.2 has been committed"; or

-  "in the course of continuing pursuit that commenced while a foreign fishing vessel was in Canadian fisheries waters or the NAFO Regulatory Area" (Section 18.1).

- "Every power of arrest, entry, search or seizure or other power that could be exercised in Canada in respect of an act or omission referred to in Section 18.1 in the circumstances referred to in that section may be exercised 

(a) on board the foreign fishing vessel; or
(b) where pursuit has been commenced, at any place on the seas, other than a place that is in the territorial sea or internal waters of a State other than Canada" (Section 18.2.1).

It follows from the aforementioned provisions that the entire Canadian criminal law contained in the fisheries legislation is applicable to foreign fishing vessels sailing in the waters of the high seas comprised within the NAFO area, but can even extend to other high seas zones outside that area when the "contravening" foreign vessel is seized in any part of the high seas, at any distance whatsoever from the Canadian coast, after hot pursuit begun in a part of the high seas, whether or not within the NAFO area, and continuing into another area of the high seas following a "contravention" of the fisheries legislation of Canada. Here is something which justifies the assertion that the ghost of Selden inspires . . . country's entire legislative system.

The extraterritorial application in toto of Canadian penal legislation in the broadest imaginable areas of the high seas (embracing the entire area covered during the pursuit) appears in a clear and graphic manner from the text of Section 18.5 of the Act amended in 1994. By this section:

"All the provisions of this Act and the Criminal Code or the Fisheries Act and the Criminal Code relating to indictable offences that are applicable to or in respect of persons apply, in their application to indictable offences created by this Act or the Fisheries Act, to or in respect of fishing vessels, with such modifications as the circumstances require, and all the provisions of this Act and the Criminal Code or the Fisheries Act and the Criminal Code relating to summary conviction offences that are applicable to or in respect of persons apply, in their application to all other offences created by this Act or the Fisheries Act, to or in respect of fishing vessels, with such modifications as the circumstances require."

To sum up, the 1994 amendment of the fisheries law of Canada, far from being a matter of fisheries protection, embarks directly, without any benefit of law or theory, upon the antijuridical process of criminalizing the high seas through measures - prohibited ones, at that - of the most serious kind conceivable: use of force, pursuit, seizure and any other measure which the Canadian authorities might deem necessary. These provisions amount, quite simply, to an extension of the most rigorous domestic territorial powers to an international space of freedom. It seems evident that this behaviour on the part of Canada goes beyond any measure of fisheries conservation or management permitted by and admissible in international law.

Measures of this kind which despise human life and freedom, as well as the most fundamental rights of States, in the name of conserving straddling stocks are incomprehensible however seen, and of course cannot truly be described as measures for the conservation and management of resources. If the use of force by a State is prohibited, even to defend the renewable resources of its exclusive economic zone, how can it be thought that measures allowing the use of force against vessels of third States fishing in a part of the sea in which freedom is safeguarded by law are measures to conserve fisheries?

IV. The parliamentary debates 

17. Certain aspects of the parliamentary debates which took place during the passage of the Canadian Act of 1994 reflect the legal issues to which its text gave rise in the country's Houses of Parliament. The fact is that when Canada began discussing methods of protecting the straddling stocks mentioned above, there already existed other models designed for similar situations at the domestic level of the State. In Chile, for example, an Act of 28 August 1991 amended the General Fisheries Act of 22 December 1989 so as to create a "presential sea" comprising a high seas zone adjacent to the Chilean 200-mile exclusive economic zone32. As far as this area of the high seas is concerned, the Chilean Act provides for the application of its provisions to foreign vessels, including a penalty régime which is applicable to them, consisting basically in the possibility of prohibiting the landing of catches in Chilean ports or even entry to those ports for technical reasons. Moreover, Act No. 23968 of the Argentine Republic, of 10 September 1991, lays down in Section 5, paragraph 3, that "the national rules on conservation of resources shall apply beyond the 200-nautical-mile limit to migratory species and to species occurring in the food chain of species of the Argentine exclusive economic zone". However, this provision contains no penalty applicable to foreign fishing vessels which, in the course of their activities on the high seas, contravene Argentine domestic rules. Another precedent which should be mentioned in the present context is the Icelandic Act of 24 March 1992 relating to the right to fish in that country's exclusive economic zone, an instrument which prohibits foreign vessels from landing species caught outside the exclusive economic zone unless Iceland has negotiated a prior agreement with the flag State and, what is more, requires such foreign vessels, as soon as they enter the exclusive economic zone, to notify their intention of anchoring in an Icelandic port.

The three texts cited above have important points in common; the differences between them and the Canadian legislation could bring them into opposition. First of all, these enactments affect maritime areas characterized by the absence of institutional mechanisms of co-operation for the conservation of fisheries, unlike the Canadian legislation, which applies to a part of the high seas where, precisely, there does exist an international fisheries organization (NAFO), in an area of multilateral co-operation. Furthermore, the three texts mentioned contain genuine measures for the "management" and "conservation" of existing fishery resources, that is to say, they deal with the same subject as the Canadian reservation of 10 May 1994. If Canada believes that these enactments constitute precedents for its own legislation, that means that it considers that these "management" and "conservation" measures are analogous to those provided for in the texts cited; consequently, the other measures contained in the Canadian legislation (which differ from the other national enactments) may be thought to go well beyond those concepts.

From the point of view of multilateral practice, the Canadian legislator might also have taken into account the positions upheld by some States at the United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks. That conference, in which Canada played an active part, aimed specifically at discussing questions identical with those dealt with by Canada in its national forums. Apart from the different expressions of opinion, two clear aspects of this multilateral forum should be emphasized: first, the need to make the measures of conservation and management which might be taken in the future (as a consequence of the duty of co-operation) compatible with the 1982 United Nations Convention on the Law of the Sea; secondly, the general obligation of bona fide behaviour incumbent upon all the participants in the Conference.

None of these precedents was considered in the parliamentary debates on the Canadian Act of 12 May 1994, and it can also be said that the issues of compatibility of the Canadian unilateral measures with international law were never properly taken into consideration.

The introduction of the bill in the House of Commons by Mr. Tobin, Minister of Fisheries and Oceans (sic)33, deliberately vague and muddled in its reasoning, consisted in justifying the necessity for the Act by the requirements of conservation of the resources of the Grand Banks, seriously threatened by natural causes and by overfishing (with an imprecise reference both to the area within the 200-mile limit as well as to the area outside it). Mr. Tobin nevertheless rightly acknowledged that:

"Overfishing has occurred on the nose and tail of the Grand Banks, overfishing on occasion by Canadian fleets. Let us have the courage, the integrity and the honesty to admit that and stop that overfishing."34
The point to be noted here is the following statement by the Minister: 

"We proposed a bill to give Canada the capacity, authority and ability not to extend our jurisdiction out beyond 200 miles, not to make a territorial grab, not to expand our economic zone and not to pull unto ourselves more territory or water . . . We have never been an expansionist power or some kind of imperialistic power.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Why? Because we have some desire to be in conflict on the high seas? Not at all.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . 

We do not want to confront a single vessel on the high seas. We do not want to arrest a single vessel on the high seas. We do not want to interfere with a single crew, wherever it comes from, whatever flag of convenience it flies on the high seas. But we will confront and we will arrest and we will seize and we will prosecute each and every one if they do not pull up their nets and leave the zone."35
Fundamentally, Minister Tobin had conceived the content of the Canadian unilateral provisions on fishing on the high seas as a body of remedies against "pirate" vessels, that is to say, in the Minister's terminology (which, by the way, has nothing in common with the stricter notion of piracy and pirate vessels in Articles 101 to 105 of the 1982 Convention on the Law of the Sea) stateless vessels and vessels flying a flag of convenience  -  all this with a vague threat to apply the provisions to any other "offending" foreign vessel.

This initial stance on the part of Minister Tobin provoked a number of comments from Canadian Members of Parliament. Mr. Cummins, for example, having said that the bill represented "unilateral action on the east coast", asked whether that might jeopardize relations with the United States of America in regard to the salmon treaty. No other problem with the remaining States of the international community entered into his calculations. The Minister put his mind at rest immediately36.

Replying to another Member of Parliament, Minister Tobin made a further interesting assertion: "As I said, this is not an extension of jurisdiction; this is a conservation régime that we are introducing today."37 That accorded fully with his concluding statement at the end of the parliamentary debate in the House of Commons: 

"Essentially the bill gives the government the enabling power, by amending the current Coastal Fisheries Protection Act, to act outside 200 miles in a manner consistent with how we act inside 200 miles . . . simply . . . allows the government to prescribe or designate a class, a type or kind of vessel we have determined is fishing in a manner inconsistent with conservation rules and therefore against which conservation measures could be taken."38
These two statements by Minister Tobin are of the greatest legal interest, in the opinion of the Kingdom of Spain, in connection with the present dispute. In the first place, the Canadian Minister insists on describing as a conservation measure a law which, objectively, presupposes an extension of Canadian jurisdiction, and even of the most stringent domestic jurisdiction as far as third States are concerned, which is the case with criminal jurisdiction (including the use of force); secondly, because the Minister of Fisheries and Oceans of Canada draws a clear-cut distinction between the Act of 12 May 1994, considered as such, and the specific fisheries "conservation" measures and the "implementation" which lie within the power of the executive and judicial authorities, precisely by virtue of that principal legal instrument. What is highly interesting is the acceptance by the Canadian Parliament and Minister of a dichotomy between the Act and its consequences, whereas the Act represents the basis for the administrative, executive and judicial action of the Canadian authorities. What in fact the Spanish claim is directly aimed at is the 1994 Act, as we shall explain in this Memorial, relying justly on the actual terms of the legal instrument and the circumstances in which it was formulated, as well as on the parliamentary debate to which it gave rise.

Other statements had the merit of drawing attention to fundamental aspects of the Act. Without being critical, they touched on certain points that were thought questionable. In this respect, Mr. Yvan Bernier observed that:

"This legislation will empower the Minister to use force but, at the same time - as we will see later on in Committee of the Whole -, we will ask the Minister and the cabinet to make sure that this retaliatory tool will be used with discretion."

This Member appeared to wish the use of force to be restrained, and he therefore showed concern at the legal content, at expressions regarding "measures that might be taken 'to disable - a vessel'" and "the use of 'the force that is necessary'"39. He added that: "It does not matter if Canada has to fight under international law because we have a good reason to make that kind of case if some countries want to fight against us."40
Before such Members of Parliament who were so accommodating on the crucial question of the use of force, Minister Tobin  -  having blatantly said earlier (and contradicting himself) that "we will do it by agreement where it is possible to reach agreement and by unilateral action where unilateral action is necessary"41  -  spelt out the government's position on this point even further.

His object in doing so was to assuage the consciences of the right-minded among the Members of the Canadian Parliament, for he rejected the immoderate or excessive use of force in the following terms:

"Clearly the intent of the Government of Canada is to use the least amount in the event that Canada decides to seize, arrest or inspect a vessel. We use the minimum amount of force required to conduct an inspection. In other words, it is clearly Canada's intention at every stage of the game to avoid injury or worse to any vessel on the high seas, our own or other vessels. That is what is intended. We are signalling here that we want to proceed in a manner that is the most peaceful possible in the circumstance."42
That is the fashion in which Minister Tobin set minds at rest in the Canadian House of Commons as regards the use of force, for there were neither replies nor further comments. However, these arguments were somewhat spineless legally, since they sought to justify the use of a slight or moderate degree of force against foreign vessels (at all events they did not exclude its use) by treating it rhetorically as a quasi-lawful use ("in a manner that is the most peaceful possible"), wholly ignoring the fact that any use of force is unlawful, in this context, under international law. The Minister also passed over the fact that the last word, on the subject of requisite force in each case and at every time, lay with the coastguard commandant - in short, minor details as perceived by Minister Tobin and his curious legal sensitivity. Potentially, the efficacy of the Canadian Act clearly lay in the use of force on the high seas against foreign vessels, which would suffer the full weight of the domestic criminal law. But without a shadow of doubt the force in question would be restrained, civilized, peaceful and necessary, although, if circumstances so required, there would be nothing to oppose the use of "greater" force; that is to say, the force (or threat of force) expressly prohibited by Article 2.4 of the United Nations Charter, something which Minister Tobin had completely overlooked.

In the tranquil House of Commons, no one seemed to attach the slightest importance to the problem of the compatibility with international law of what was still only a bill, even though it implied action by the domestic authorities against foreign vessels in the vast expanse of the high seas; because at the end of the debate Minister Tobin let drop the opening idea of the application of the law to "pirate" vessels (according to this peculiar and totally imprecise ministerial description), namely to stateless vessels or vessels flying a flag of convenience, and by extension any offending foreign vessel. But he did not yet go so far as to assert that this legislation could be applied in the future to vessels belonging to States co-operating with Canada in NAFO, in the fisheries organization itself.

It was only Mr. Cummins, having first commented on the government's contention that the extremely urgent situation necessitated the rapid passage of the bill through Parliament, who drew attention to its legal consequences - "We want to support this bill because we believe it imperative that action be taken. However it is difficult to do so entirely when we have not had time to fully investigate the consequences of the bill" - and who expressed a few doubts and put one or two questions, both elementary and essential: 

"Will this bill be supported by the international community? Will this bill set a precedent and therefore give licence to countries that may not be as reasonable as Canada to extend their own jurisdiction into international waters? Is giving this licence in the best interests of Canada?

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Will this unilateral action on Canada's part jeopardize these developments? Will this unilateral action encourage other nations to throw caution to the wind and exert territorial jurisdiction beyond the 200-mile limit? What assurance can the Minister give Canadians that the proposed legislation will be supported by the international community? The implementation of Bill C-29 is dependent on co-operation and support of the international community. Without that, it is no more than an whistle in the wind."43
Unfortunately there was no reply from the Minister to these very sensible questions. Mr. Tobin did not take the trouble to answer them, or was unable to do so. For how could he have denied, with arguments to back him up, that jurisdiction was being extended to the high seas? How to explain the embodiment of these concepts in international law? How could he reasonably have explained that no country was going to oppose them, devoid as they were of any legality and international legitimacy? How could he have explained the contradiction between Canada's unilateral action and the rhetoric of the negotiations proposed in international forums such as NAFO, FAO and the 1993 United Nations Conference? It is quite simply impossible to do so in any reasonable and properly argued fashion. But the Canadian Government was more concerned that day with the urgent need for unilateral action than with the content of international legal norms applicable and opposable to Canada.

The immediate transmission of the bill to the Senate (no later than the following day) was exemplary, almost a record for speedy parliamentary process44. But it met with quite a different welcome. At the beginning of the debate, Senator Beaudoin fired the first debating shot right away by saying: "As a jurist I am a little concerned about the reputation of our country in the international field". He immediately added:

"I have read that some jurists have stated that, strictly speaking, Canada may be making something that is beyond law; but, of course, some other jurists will say that, yes, we are in a crisis, and I agree that we are in a crisis. So they are applying to a certain extent the doctrine of emergency outside the territory of Canada, and even over the 200-mile limit.

Do you have any assurance from your legal experts that this is not unprecedented, that we may have good reasons to do it?"45
The reply from the Minister of Foreign Affairs, the Honourable André Ouellet, was disappointing in the extreme, both legally and politically; politically, because he failed to reply directly to the question about the legality of the Canadian legislation; and legally, because his answer was the following:

"Our bill, which contains provisions that enable us to take action, has a solid legal basis. As you know, to protect the integrity of this legislation, we registered a reservation to the International Court of Justice, explaining that this reservation would of course be temporary and would apply only during such time as we felt was necessary to take retaliatory action against those engaged in overfishing."46
These are words fit for an annalist, for several reasons, but we shall concentrate our attention on one very specific reason: if the object of the Canadian reservation was in fact to protect the integrity of the legislation, why does the term "legislation" not figure in the reservation of 10 May 1994? Might the text have been drafted too hastily? 

As far as the foregoing aspects of the matter are concerned, we must emphasize two further issues of interest in the present case. On the one hand, neither of the two Canadian Ministers was capable of explaining why the legislation under discussion was in conformity with international law or, if one prefers it, why that legislation did not conflict with international norms. The silence on this point throughout the parliamentary debates spoke words. Furthermore, in law, a reply based on the registration of a reservation to the optional clause in Article 36.2 of the Statute of the Court is unconvincing; a reservation, too, whose wording does not reflect the content of the statement by the Canadian Minister of Foreign Affairs to the Senate.

Senator St. Germain took the floor on the crucial point of the use of force and on the use of the armed forces and the Canadian coastguard to enforce the Act, because, as he said:

"Minister Ouellet made reference to other countries that will contest this law that we are enforcing. Can the Minister assure us that he has spoken to other countries that have traditionally fished in this area and they are prepared to abide by this legislation?"

Minister Tobin, without giving a precise answer, made a further equivocal reference to stateless vessels and flag of convenience vessels and ultimately admitted that the measures of force could be applied to other vessels as well, and that national authorities were prepared for that47. 

An interesting aspect of the discussions in the Senate was the point raised by Senator Lynch-Staunton, who referred to the size of the resources in the area which the Canadian legislation sought to protect by comparison with the size of the resources in the 200-mile zone. Minister Tobin's reply was ambiguous, however. He appeared to focus his attention on cod, asserting that "all of the directed cod fishery was being carried on by pirate vessels"48.

Senator Jessiman, for his part, attempted to point the discussion towards the international-law aspects of the Canadian legislation and its compatibility with international norms. In this context the debate was highly instructive, since the Senator put his finger on the very point about which the Canadian Government had kept silent. The dialogue went as follows:

"Senator Jessiman: Does any other country in the world have similar legislation?

Mr. Tobin: I am told Argentina, Chile and Peru have a similar type of legislation. I do not know if it has been actually ratified. Excuse me. All three countries have passed legislation - this is the reason for my uncertainty - which is similarly to protect straddling stocks or stocks adjacent to the country. Again, I think all three countries have a similar problem, that is, a coastline or continental shelf that extends beyond 200 miles, and all three have some sort of predatory fishing activity.

The difference is that with the legislation that has been passed in these three countries, there has been no consequent follow-up action to actually put regulations in place, and no enforcement action taken.

Senator Jessiman: It has never been interpreted by a court?

Mr. Tobin: No, I do not think it has been interpreted by a court.

Senator Jessiman: Thank you. Did you say earlier, sir, that you did have an international firm give you an opinion that they thought it was legal?

Mr. Tobin: No.

Senator Jessiman: You do not have that?

Mr. Tobin: No."49
Moreover, the issue of the position of certain European fleets was expressly raised in the Senate, and more specifically that of the Portuguese fleet and the Spanish fleet, without the Canadian Minister of Fisheries manifesting any irritation or any explicit bias against the Spanish fleet. In reply to a question from Senator Comeau: 

"Do I understand now that the States of Portugal and Spain, which traditionally have been the most reluctant to accept NAFO quotas, now readily accept quotas that are in keeping with what we believe are sound management quotas?"

the Minister stated: 

"Your specific question is about Spain and Portugal, Senator. There is an important distinction to be made here. Spain and Portugal, indeed, live within NAFO quotas. Spain and Portugal participate fully as NAFO member States.

Having said that, it is true that some individual vessels, primarily from Portugal, become reflagged. They go to Panama, Honduras or Sierra Leone and obtain a flag of convenience in order to continue to fish without any regulation. However, we in this country must be careful not to say that because a Portuguese vessel reflags, that Portugal is a villain.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

It is true that a disproportionate number of those vessels which all of us today have described as 'pirate vessels' have come from Portugal because they have been displaced as a result of the conservation measures of NAFO, but this is not a reflection upon Portugal or its participation in the NAFO rules.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

"Senator Comeau: Are quotas now set not by Portugal for its own fishing fleet, nor by Spain for its own fishing fleet, but by NAFO for their fishing fleets?

Mr. Tobin: That is correct, Senator. The quotas are set by NAFO . . . in the mid-1980s . . . the European Union . . . was fishing in a manner totally inconsistent with sound conservation principles. That is what the European Union did in the mid-1980s. That is not the case today, although it is still the case that some individual vessels reflag out of the European fleet and fish in a manner we want to put a stop to with this legislation."50
In other words, Mr. Tobin expressly acknowledged in the Canadian Senate that there was no specific problem with the Spanish fleet in that part of the high seas regulated under the NAFO arrangements, as far as the conservation of biological resources was concerned.

What conclusions can be drawn from Parliament's examination of the Canadian Act of 12 May 1994? In the opinion of the Kingdom of Spain, the parliamentary debates emphasize a number of aspects of great interest in the case with which we are concerned. First of all, the clear and precise distinction which deputies and senators made between the Act itself and the measures taken by the executive or the judicial power under that Act - between the Act as an essential title of origin, as a frame of reference, a source of power to act, and the actual measures which the Canadian authorities could adopt in the specific field of conservation and management of fishery resources, the particular and more detailed elements of which were to be enacted by means of regulations.

Secondly, a number of representatives noted a possible incompatibility between the Act and the norms of international law, entailing the eventuality of the Act being unenforceable against vessels of third States, not to mention the misnamed "pirate vessels". At this point, it must be stressed that during the debate no member of the Canadian Government explained the reason or reasons for the compatibility or incompatibility of the Act with international norms; throughout, legal reasoning was conspicuous by its absence. The only legal argument put forward, and that in a surprising and incomprehensible manner, was the attempt to accommodate the Act to international law through the unacceptable reference to the reservation to Article 36.2 of the Statute entered on 10 May 1994.

Thirdly, there was a general feeling that the Act went beyond mere mechanisms for resources conservation and became something else, something which implied an extension of the Canadian jurisdiction to the high seas in order to permit the Canadian authorities to make use of the armed forces, as a supreme expression of "conservationism"; in short, something extending beyond the amendment of fisheries law into criminal law.

As Minister Tobin himself said, "we have given ourselves a very substantial authority"51. Such an authority is so disproportionate in relation to the conservation of fish species as to have obliged this member of the Canadian Government to make the following repeated assertions during the parliamentary proceedings: "We are a peaceful country. We are not expansionist. We have never been imperialistic in any way. We have never sought to police the planet."52 For Minister Tobin, the Act was the legal tool he needed, the legal framework for action; the specific measures of management, conservation and enforcement would then be taken by the executive authorities and would be formulated by them. He explained this unequivocally in the debate in the Senate:

"Because, Senator, again, we have left the bill, the enabling legislation, the amendment to the Coastal Fisheries Protection Act, sufficiently broad that regulations may be made at the direction of cabinet, depending upon the nature of the problem, to allow us to have our enforcement officers take an enforcement action against any vessel, period, no exceptions, which, in a consistent and irresponsible fashion, is targeting endangered fish species. Therefore you are correct again. This is a very broad power."53
The Act, as an essential legal title, allows the Canadian authorities to act on the high seas beyond the 200-mile limit, it guarantees the domestic power to act in international waters, but the measures of resources management and conservation, the measures of enforcement against foreign vessels, are to be adopted in each case and whenever appropriate by the authorities of the Canadian executive and/or judiciary. That is to say, the measures are a consequence of the application of the law, and it is therefore the Canadian law which must be challenged in the courts.

V. The fisheries regulations and their penal implications 

18. A perusal of the "Coastal Fisheries Protection Regulations" - amendment of 25 May 199454 - puts the foregoing beyond doubt. For example, as regards the use of force, Section 19 was amended as follows:

"19.3. A protection officer may use force under Section 8.1 of the Act only where the protection officer is proceeding lawfully and in accordance with the manner set out in Sections 19.4 and 19.5 to arrest the master or other person in command of a foreign fishing vessel for the commission of an offence under Section 3, paragraph 4 (1) (a) or Section 5.2 of the Act or of an offence set out in subparagraph 17 (a) (ii) of the Act.

19.4. Before using force referred to in Section 19.3, a protection officer shall

(a) consider all less violent means reasonable in the circumstances to have the foreign fishing vessel bring to, including boarding the foreign vessel; and

(b) be satisfied that the foreign fishing vessel cannot be made to bring to by those means.

19.5. A protection officer who has met the requirements of Section 19.4 shall, before using force referred to in Section 19.3,

(a) fire a warning shot or, if the protection officer considers it advisable, a series of warning shots in the vicinity of the foreign fishing vessel but at a safe distance and give the master or other person on board a reasonable opportunity to bring to; and

(b) signal the foreign fishing vessel by Signal SQ 1 and give the master or other person on board a reasonable opportunity to bring to."

Furthermore, this enactment defines the "straddling stocks" to which the Act refers, and in Table I expressly mentions only 28 species in respect of divisions 3L, 3N and 3O, and in Table II only Greenland halibut in respect of division 3M (Section 21.2 (a) of the Regulations).

The enactment also defines the foreign fishing vessels which are to be made subject to the Act, namely "vessels without nationality [vessels described in detail in Section 21.1] and foreign fishing vessels that fly the flag of any State set out in Table III to this section" [vessels of Belize, the Cayman Islands, Honduras, Panama, Saint Vincent and the Grenadines and Sierra Leone] (Section 21.2 (b) of the Regulations).

Lastly, Section 21.2 (c) of the Regulations defines "a prohibition against fishing for straddling stocks, preparing to fish for straddling stocks or catching and retaining straddling stocks" as a "prescribed conservation and management measure".

That is to say, whereas the Act of 12 May 1994 is the legal title of origin and the basic framework establishing the powers, it is the Regulations at present under examination which characterize and specify the measures, define what are conservation and management measures, stipulate the manner in which force is to be used, determine precisely what the straddling stocks are, define what are stateless vessels and prescribe the flag of convenience States to which the Act will apply. In short, it is the Regulations which map out the management, conservation and enforcement measures actually adopted by the Canadian Government to regulate the actions of its authorities on the high seas against foreign vessels. The efficacity of the Act - its implementation in practice for the purpose of regulating those activities - manifestly required the Government itself to adopt management and enforcement measures.

VI. The reactions to the Canadian legislation: the protest 

19. The doubts about international legality expressed by certain Canadian Members of Parliament as regards the 1994 Act appeared to be justified in the light of the immediate reactions of one of the parties to the 1978 NAFO Treaty and of other States. A Note Verbale of 10 June 1994 transmitted by the European Community and its member States to the Canadian Department of Foreign Affairs protested against the enactments passed by Canada in regard to fisheries ("with reference to the Canadian Law amending the Coastal Fisheries Protection Law adopted on 12 May 1994 and the regulation implementing the latter")55. In particular, the Note pointed out that both the European Community and its member States:

- "consider that this Law and the regulation implementing it, conferring as they do on the Canadian authorities powers of intervention with regard to foreign vessels carrying out fishing activities on the high seas, constitute a unilateral act which is totally unacceptable.

- consider that this Law and its implementation are not only contrary to international law, but also run counter to the efforts made by the international community to improve the management of fisheries resources, particularly on the high seas.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

- reject the spirit and the provisions of the Law in question and of the regulation implementing it. They consider, in accordance with Article 89 of the United Nations Convention, that no State may validly purport to subject any part of the high seas to its sovereignty.

- consider that it is not for Canada to determine unilaterally a list of stocks to be considered as being straddling.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

- [the Canadian enactments cited above] are in contradiction with both the relevant instruments of international law and the action taken multilaterally, to both of which Canada has, nonetheless, made an important contribution.

- can only reject the implications of this Canadian law and the regulation implementing it. They consider that the latter constitutes a precedent that is all the more regrettable as it comes on the eve of the entry into force of the United Nations Convention on the Law of the Sea."

This Note Verbale, transmitted at the very beginning of matters by the European Community and its member States, not only poses the principle of the incompatibility of the Canadian enactments with the international law in force, but also emphasizes the contradiction between Canada's action and the endeavours made in FAO and the United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks to find an appropriate multilateral solution to this kind of problem. Above all, though, throughout the Note in question the distinction between the 1994 Act and its implementing measures is clearly established.

VII. The 1995 Canadian fisheries regulations and their application to Spain 
20. On 3 March 1995, the Canadian Government passed a further set of Fisheries Regulations, amending the previous Regulations56; in particular, paragraphs 21 (2) (b) and (c) of the 1994 Regulations are amended as follows:

"The following classes of foreign fishing vessels are prescribed classes, namely

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(iii) foreign fishing vessels of a class prescribed by subparagraph (b) (iii), the measures set out in Table IV to this section are prescribed conservation and management measures."

Finally Portugal and Spain were included in Table IV as States made subject to the Canadian fisheries regulations. Perhaps this new and surprising change was due to the fact that, as a noted Canadian Member of Parliament had already indicated some days before, Spain was now regarded as a "pirate" State, in the very particular Canadian use of the term57 - one far removed from strict legal notions.

VIII. General characteristics of European Community fisheries policy 

21. The attention of the Court should be drawn to a legal peculiarity in the domain of fisheries which has a decisive effect on the member States of the European Economic Community (since the entry into force of the Treaty of the European Union of 1992 the European Community). The joint fisheries policy (hereinafter JFP) is one of the policies transferred to the Community institutions by the member States58.

All the provisions constituting the "acquis communautaire" (i.e., Community Regulations, Decisions, Acts, etc. [Note by the Registry]) fall into one of two categories, namely, Regulations determining activities in each sector every year, and Acts of Accession of new member States, specifically regulating the situation of new Members during the ten-year transitional periods. 

Essentially, the internal structure of the Community provisions constituting the CFP focuses on two issues: (a) the Community legal system for the conservation and exploitation of biological resources, and (b) the Community legal system for the marketing of fisheries products. As regards the former issue, the principle of equality of access of member States to the waters of the other States (and, consequently, non-discrimination on the basis of nationality)59, and the principle of the balanced exploitation of resources should be noted60, as should the catch quota system based on the total annual allowable catch by population or population group61 (also called the principle of relative stability), the technical fishing zone conservation measures (fishing gear and appliances, size of catches, types of vessels, etc.)62 and the admissibility of special legal régimes for certain sensitive zones and populations.

But, in the particular context of this case between Spain and Canada, what is vitally important, in the structure of the internal legal system of the European Community, is the external jurisdiction assumed by this international organization as regards fisheries. The Judgment of 14 July 197663 of the Court of Justice of the European Communities determines the internal and external Community jurisdiction as regards fisheries. Taking as point of departure the idea of the implicit jurisdiction and effectiveness of treaties, the Court asserted that the Communities had not only assumed jurisdiction as regards fisheries with a view to regulating relations ad intra between member States, for the sole purpose of conferring a legal framework upon fisheries in their respective national zones, but had also assumed jurisdiction regarding fisheries with respect to third States.

In short, the external jurisdiction which, from then onwards, passed into the hands of the Community institutions and can therefore no longer be exercised by member States, essentially falls into two categories: the conclusion of treaties relating to sea fishing and membership of the international fishing organizations. But the European Community does not provide diplomatic protection for the vessels of member States. This is strictly reserved for member States themselves, and the fact that the fishing vessels of Community countries do not sail under a Community flag, but under the respective flags of each of the member States, is the symbol of this. In other words, where diplomatic protection is concerned, the general rules of international law are not affected by the impact of European Community law on this specific point64.

This explains the fact that, with effect from the transfer, member States ceased to conclude fishing treaties and that the European Economic Community is, for example, party to the Convention on Future Multilateral Co-operation in the Northwest Atlantic Fisheries, drawn up in Ottawa on 24 October 197865.

Besides the preceding factors, it should be borne in mind that the system for the monitoring of fisheries conservation and resources exploitation measures which essentially forms the object of Community regulation, falls within the jurisdiction of the national departments of each of the member States within the context of their respective exclusive economic zones. Hence, whereas the regulation of fisheries falls within the jurisdiction of the Community institutions, management of the effective monitoring of its application falls to member States on three essential points: the inspection of vessels and of their activities, the monitoring of catches and the monitoring of fishing gear and appliances.

It is Articles 151 et seq. of the Act concerning the conditions of accession of the Kingdom of Spain and the Portuguese Republic which regulate fisheries questions for the new member States over a ten-year transitional period. Hence, external relations regarding fisheries no longer fall within the jurisdiction of Spain and Portugal after their accession (1 January 1986). This explains the modus operandi, in the case which arose, both of the enforcement measures of Spain and of the European Community vis-à-vis Canada, on different legal bases and in different domains falling within their respective jurisdictions.

It also reinforces the legal argument of Spain in the dispute between it and Canada, for were it a matter of a simple dispute concerning the conservation and management of fisheries in the NAFO area, the enforcement measures would fall within the jurisdiction of the Community institutions, Spain having no jurisdiction in the matter. But the Spanish claim against Canada before the Court highlights the fact that the object of the above-mentioned contentious proceedings brought by Spain does not concern biological resource conservation and management measures or the implementation of such measures (which would fall within the jurisdiction of the Community authorities), but which, referring to the violation of such essential legal principles as the prohibition of the threat or use of armed force, or the freedom of the high seas, mean that we are dealing with an international dispute lying outside Community jurisdiction over its member States. And that it is therefore the member States, and they alone, which can and must act in the case before the International Court of Justice. In fact, as we will show in another part of this document, the principles referred to can in no way be regarded as fishery resources management, conservation or implementation measures.

IX. Negotiations between the European Community and Canada regarding Fisheries Management and Administration 

22. The negotiations between the European Community and Canada to resolve the problem of Canadian enforcement activities on the high seas were extremely complex and suggested that Canada might at any moment step up its threats to intervene. Accordingly, in a news release from the Department of Foreign Affairs and International Trade of Canada, of 14 April 1995, Mr. Gordon Smith, Deputy Foreign Affairs Minister, threatened that Canada would "resume its enforcement activities"66, an expression which perfectly illustrates the true content of Canada's "conservationist" legislation. Simultaneously, the Canadian press publicised the threat of military intervention against the Spanish fleet, stating that Canadian warships were about to launch military operations on the high seas, an operation which was only just avoided, as news of the agreement between the European Community and Canada67 arrived only 30 minutes before the start of the planned operations.

Such was the climate created by Canada and its repeated actions, which were manifestly contrary to the good faith necessary for negotiations. But there was a positive side to all this: the situation created provided the certainty that legislation on the "management" and "conservation" of Canada's fisheries resources was, in reality, neither more nor less than repressive penal legislation permitting armed intervention on the high seas against foreign vessels. In the final analysis, it seemed that what was at issue was the protection of the Greenland halibut (for the benefit of the Canadian fishermen), even if this was seriously endangering the life and posing a threat to the persons of the crews of the Spanish fishing boats.

Lastly, the European Community and Canada reached agreement on 15 April 199568. The clauses of that Agreement concern the catches and monitoring systems which the two Parties undertook to bring to the attention of the other parties to the NAFO system, certain elements of which directly concern the present case. Accordingly, it is agreed that:

"1. Canada shall repeal the provisions of the Regulation of 3 March 1995 pursuant to the Coastal Fisheries Protection Act which subjected vessels from Spain and Portugal to certain provisions of the Act and prohibited these vessels from fishing for Greenland halibut in the NAFO Regulatory Area.

For the European Community, any re-insertion by Canada of vessels from any European Member State into its legislation which subjects vessels on the high seas to Canadian jurisdiction will be considered as a breach of this Agreed Minute." 

The Parties also agree that:

"1. The European Community and Canada maintain their respective positions on the conformity of the amendment of 25 May 1994 to Canada's Coastal Fisheries Protection Act, and subsequent regulations, with customary international law and the NAFO Convention. Nothing in this Agreed Minute shall prejudice any multilateral convention to which the European Community and Canada, or any Member State of the European Community and Canada, are parties, or their ability to preserve and defend their rights in conformity with international law and the views of either Party with respect to any question relating to the Law of the Sea.

2. Any limitation to the NAFO Regulatory Area or any arts thereof of the measures referred to in this Agreed Minute shall not be deemed to affect or prejudice the position of the European Community with regard to the status of the areas within which coastal States exercise their fisheries jurisdiction."

Thirdly, by "letters of exchange" of 13 April 1995, the Annex to the Agreed Minute states that:

"With reference to the April 1995 Agreed Minute between the European Community and Canada, I can confirm that the posting of a bond for the release of the vessel 'Estai' and the payment of bail for the release of its master cannot be interpreted as meaning that the European Community or its Member States recognise the legality of the arrest or the jurisdiction of Canada beyond the Canadian 200-mile zone against fishing vessels flying the flag of another State."

I can also confirm that, expeditiously, the Attorney General of Canada will consider the public interest in his decision on staying the prosecution against the vessel 'Estai' and its master [ . . .] is essential for the application of the said Agreed Minute, and therefore the bond, bail and the catch or its proceeds must be returned to the master on the date of the signature of the Agreed Minute."

The thrust of the whole Agreement between Canada and the European Community with respect to the general question raised by Canada's fisheries legislation is that most of the provisions of the Agreement refer, precisely, to measures concerning fisheries management, conservation and implementation within the NAFO area (see, in this connection, paras. A., B. and E. of the Agreed Minute and the whole of Annex I of that document entitled "Proposal for Improving Fisheries Control and Enforcement").

What does this signify and how is it to be explained? The answer is quite simple, from the legal standpoint and that of Community policy. As fisheries resources management and conservation fall within the jurisdiction of the Community institutions they cannot therefore fall within the jurisdiction of the member States. And, if the European Community does not consider that the Canadian fisheries legislation of 1994 poses any particular problems for the member States of the Community or provokes manifest opposition from them, affecting as it does general international law and the law of the sea in particular, this amounts to a tacit acceptance by the three parties to the conflict (Canada, the European Community and its member States). It is clear, therefore, that the Canadian legislation of 1994 is not limited merely to management, conservation and enforcement in the domain of fisheries, but also raises certain legal principles of much wider application, over and above the mere conservation of resources.

It is also established in this Agreement that the problems surrounding the improvement and management of high-sea fishing must form the object of regulation, at the initiative of the two parties in the NAFO system. If the Agreement contains elements which cannot and should not be resolved within the NAFO system, this is because they are problems which neither directly nor specifically affect the management and development of fishing as such.

In this connection with, it should be noted that, on 4 August 1995, the "United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks" (A/CONF.164/32) adopted the "Draft Agreement for the implementation of the provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the conservation and management of straddling fish stocks and highly migratory fish stocks" (A/CONF.164/33). As already emphasized in the preceding paragraphs, this Conference was heavily exploited by the Minister of Fisheries and Oceans (sic), Mr. Tobin, in an attempt to justify the content and scope of the Canadian legislation of 1994 and 1995.

Canada took an active part in this Conference, but Minister Tobin appears to be unaware that the "Draft Agreement" in no way modifies the general international norms (see Articles 3, 6, 7 and 21), nor those in the 1982 United Nations Convention on the Law of the Sea, concerning freedoms of the high seas. In reality, this "Draft Agreement" lays down stable institutional co-operation mechanisms regarding the living resources affected which, at all times, require the express consent of the interested States, which consent they would express by becoming parties, were the "Draft" one day to become an agreement in force.

In fact, Article 4 expressly states that: "Nothing in this Agreement shall prejudice the rights, jurisdiction and duties of States under the Convention [of 1982]. This Agreement shall be interpreted and applied in the context of and in a manner consistent with the Convention [of 1982]". And its Articles 7 and 8 contemplate "conservation and management measures", with a very precise meaning and content, different from the special meaning which Canada appears to ascribe to them. At all events, freedom of the seas is not exhausted by the "Draft Agreement" of 1995, as Minister Tobin alleges. It is incomprehensible therefore that, in his statement on behalf of Canada at the final session of that Conference, he should have stressed the fact that "until the new convention is fully and properly implemented, the Government of Canada will retain Bill C-29"69.

Nevertheless, with regard to what we are concerned with here, the "Draft Agreement" of 1995 notes the general obligation to settle disputes by peaceful means, which, logically, includes judicial settlement (Art. 27), the general principle of good faith and the prohibition of the abuse of rights (Art. 34), as well as the principle of responsibility and liability (Art. 35).

It is precisely in this context that the negotiations between Canada and the European Community must be assessed and interpreted.

To sum up, Canada and the European Community do not consider, explicitly or implicitly, that the Canadian legislation of 1994 can reasonably be said to go beyond the management and conservation of fisheries resources alone.

X. Conclusions: the facts are contrary to current international law. 

23. The principles governing the activities of States on the high seas have been codified by the 1958 Geneva Conventions on the High Seas, and on Fishing and Conservation of the Living Resources of the High Seas, as well as by the 1982 United Nations Convention on the Law of the Sea. Among the universally recognized principles which regulate the essential content of freedom of the seas, and the rights and obligations of States on the high seas, special note should be taken of the provisions of Articles 1, 2, 4, 6, 11, 13, 22 and 23 of the 1958 Geneva Convention on the High Seas; of Articles 1, 2, 3 and 4 of the 1958 Geneva Convention on Fishing and Conservation of the Living Resources of the High Seas; and of Articles 87.1, 88, 90, 92.1, 97.1 and 2, 100.1, 107, 110, 111 and 116 to 119 of the 1982 United Nations Convention on the Law of the Sea.

However, Canada's behaviour towards the Spanish fishing boats runs counter to current international norms. In particular, the actions engaged in by Canada are contrary to the principle of the freedom of navigation and of fishing on the high seas, to the principle of the prohibition of the threat or use of force, to the principle of the exclusive jurisdiction of States over ships flying their flag on the high seas, to the rules governing the right of visit, to the rules governing the right of hot pursuit, to the principle of the non-appropriation of the high seas, to the duty of peaceful co-operation for the conservation of the living resources of the high seas, to the rules protecting the right of persons to life and bodily integrity, to the obligation of the peaceful settlement of disputes, as well as to other more specific rules.

All the foregoing implies international responsibility for Canada, owing to the violation of legal obligations contained in the universally recognized international norms currently in force.

In this context, the Kingdom of Spain wishes respectfully to draw the attention of the Court to the marked and reiterated intention of Canada to continue obstinately to violate the freedom of the seas. While the 1994 legislation is still recent, this country will certainly continue to act illegally in the immediate future, since Articles 16, 17, 23, 25, 26 among others of "Bill C-98" ("Act respecting the Oceans of Canada"[sic]), which is still the subject of debates in the CanadianParliament70, expressly envisage the possibility of Canada's exercising its domestic jurisdiction over the existing fisheries in the waters beyond the continental shelf of that country, beyond 200 miles. In other words, in the waters of the high seas.

To sum up, if anything is clear between Canada and the European Community it is the fact that the two parties, albeit implicitly or incidentally, consider that the Canadian legislation of 1994 (not merely the 1995 regulation expressly opposable to Spain and Portugal) can reasonably be said to exceed the domain of the management and conservation of the resources of high-sea fishing, and that it falls within the context of the norms of domestic law, which concern and affect essential principles of international law in general and the law of the sea in particular. Quite the contrary, the application of Canadian legislation extends to essential rights of States, of their ships and of their nationals in an area as indisputably international as are the high seas. All of this is essential to the question of the jurisdiction of the International Court of Justice.

__________

 

CHAPTER III
JURISDICTION OF THE COURT
I. Canada's allegation that the Court lacks jurisdiction 

24. It is natural for any respondent State to contest the jurisdiction of the Court under Article 36, paragraph 2, of the Statute of the Court. For this reason, the application of the Optional Clause has been the subject of many disputes. The statistics are the most faithful guide to such action. We might go so far as to say that the good intentions of governments which, in accepting the compulsory jurisdiction of the Court by filing the corresponding declaration, seek to promote a positive image of trust in the Court as regards the peaceful settlement of disputes in accordance with the law, are directly conditioned by an avid search for formulas enabling them to evade that jurisdiction when they are respondents71. Further, as Sir Gerald Fitzmaurice has observed, "by consent, in the legal sense of the term, is not meant willingness, which may or may not exist in the given case"72. In fact, whenever a preliminary objection to the jurisdiction of the Court can be made, it is made73.

25. Apparently, Counsel of Canada persists in seeking to deny the jurisdiction of the Court on the dispute forming the object of the Application by the Kingdom of Spain, by invoking the reservation in paragraph 2 (d) of its Declaration of 10 May 1994.

Hence, in his letter addressed on 21 April 1995 to the Registrar of the Court by the Ambassador of Canada to The Hague, Mr. Michael R. Bell, announcing that Canada would be represented at the meeting convened by the President of the Court for 27 April, in accordance with Article 31 of the Rules, with a view to ascertaining the views of the Agents of the Parties with regard to questions of procedure in the case, it is specified that participation at that meeting

"is entirely without prejudice to the position of Canada according to which the Court manifestly lacks jurisdiction to deal with the Application filed by Spain on 28 March last, by reason of paragraph 2 (d) of the Declaration, dated 10 May 1994, whereby Canada accepted the compulsory jurisdiction of the Court, pursuant to Article 36, paragraph 2, of its Statute". 

26. In a letter dated 1 May 1995 addressed to the Registrar of the Court, the Kingdom of Spain, confining itself to the content of the Canadian letter of 21 April, essentially reiterated by Mr. Philippe Kirsch, representing Canada, at the meeting on 27 April held with the President of the Court, suggested that the Court should invite Canada:

"to submit in writing no later than 30 May 1995 a summary statement containing indications in general terms of the point or points on which Canada will rely in its contentions that the Court is without jurisdiction in this case . . .". 

The Court was not able to take that suggestion into consideration, since the letter did not reach it until 3 May, one day after it had delivered the Order laying down the timetable for the presentation of the written proceedings on the question relating to the jurisdiction of the Court, with a view to the Court's being seised of the dispute, as agreed at the meeting of 27 April.

The Registrar of the Court nevertheless sent to Canada the letter from the Agent of the Kingdom of Spain. In a letter dated 15 May 1995, addressed by Mr. Philippe Kirsch, representing Canada, to the Registrar of the Court, in which it is stated that the Spanish proposal is not acceptable, he emphasizes that:

"it is Canada's considered position that the Court manifestly does not have jurisdiction in this case, for reasons indicated in the letter of 21 April 1995 from the Ambassador of Canada, and discussed more fully at the meeting of 27 April". 

However, to evade the compulsory jurisdiction of the Court, it is not enough to assert that the Court manifestly lacks jurisdiction. This must be demonstrated and here the onus is upon the party making that assertion.

II. The burden of proof regarding the significance of the objections or "reservations" to the jurisdiction of the Court lies with the party making them 

27. The Kingdom of Spain considers that, in the interests of a more orderly organization of this phase of the proceedings, it would have been a good idea if the Canadian objection to the jurisdiction of the Court had been formulated more explicitly, before presentation of the Spanish Memorial. As applicant State, Spain is under no obligation to demonstrate the irrelevance in casu of an objection which has so far been neither formally expressed by the respondent State nor supported by any evidence. As declarant State, it must adhere to the validity and forcefulness of its own declaration under Article 36, paragraph 2, of the Statute of the Court, and draw attention to the existence of a declaration by the Respondent, basing itself on the same precept which, apparently valid and in force, implies prima facie the consent of the Applicant and of the Respondent to the compulsory jurisdiction of the Court in their relations with one another.

28. Mutuality is a principle inherent in the system of compulsory jurisdiction according to the optional clause, so much so that it cannot be derogated from; on the other hand, the principle of reciprocity cannot be derogated from to the same extent. The lack of mutuality makes it impossible, in absolute terms, to fit the jurisdiction of the Court into the system envisaged in Article 36, paragraph 2, of the Statute74. This is not so where reciprocity is concerned, as every party making the declaration may well not raise objections to jurisdiction founded on allegations of the absence of reciprocity or on other reasons. As the Court has observed:

"a State may validly waive an objection to jurisdiction which it might otherwise have been entitled to raise"75. 

Mutuality is a structural principle; reciprocity is not. This is because the principle or condition of reciprocity is but a manifestation of the principle of the equality of the parties, a principle which is met when the declarant States, in exercising their sovereignty, accept the jurisdiction of the Court.

The consequence, as regards procedure, of the particular nature of reciprocity is that the declarant State - be it the Respondent or the object of a counter-claim - claiming to use reciprocity for the purpose of preventing the Court from being seised of the dispute or disputes raised by another declarant State, may be required to allege and prove that reciprocity. In other words, after establishing a jurisdictional link by virtue of the declarations of acceptance under Article 36, paragraph 2, of the Statute, the Court has fulfilled its duty of determining the scope of the consent of the Parties, that is, unless the Respondent decides not to appear before the Court76, within the context of the adversarial proceedings between the Parties.

In this case, it is Canada which must not only allege but also prove that, correctly interpreted, the reservation in its Declaration, which is apparently relied upon (paragraph 2 (d)), includes the dispute forming the object of the Spanish Application. It is not for the Kingdom of Spain to substitute itself for Canada in this respect; nor is it for the Court to do so77. Quicunque exceptio invocat, ejusdem probare debet.

29. In the light of the above observations, the Kingdom of Spain intends to co-operate to ensure that this phase proceeds in the most orderly fashion possible, by suggesting to the Court some of the reasons why the reservation expressed in paragraph 2 (d) of the Canadian Declaration does not sit well with Canada's alleged aims, namely, to exclude the compulsory jurisdiction of the Court regarding the object of the Application submitted by the Kingdom of Spain78. All this independently of the procedural rights granted to the Applicant, once the Court has taken cognisance of the scope and bases of the objection or objections raised by Canada.

However, before moving on to consider what has just been said, it may be useful to establish the principles governing the interpretation of the Declarations of acceptance of the compulsory jurisdiction of the Court, including the reservations in them.

III. The interpretation of the Declarations of acceptance of the compulsory jurisdiction of the Court and of their "reservations" 

30. The Kingdom of Spain considers that the great freedom enjoyed by the States Parties, in the exercise of their sovereignty - freedom as regards formulating, limiting, modifying, substituting and concluding their declarations of acceptance of the compulsory jurisdiction of the Court under Article 36, paragraph 2, of the Statute, still, clearly, within the framework of the precepts considered imperative inasmuch as this is required by the very nature of the judicial function and by the particular object and purpose of a system of compulsory jurisdiction which must not be compromised - is established by practice, recognized by the case-law of the Court and has been enshrined by the text of the Statute since 194579.

31. There are two consequences, for our case, which flow from what we have just said: firstly, where the nature of the judicial function is concerned, it is appropriate to recall that "in the event of a dispute as to whether the Court has jurisdiction, the matter shall be settled by the decision of the Court". This is stipulated in Article 36, paragraph 6, of the Statute and would be the case even if this clause did not exist, since assessing of the Court's jurisdiction is a prerogative which is consubstantial with the exercise of the judicial function. Our purpose in referring to it here is to underline the importance of its prerogative with respect to the interpretation of the unilateral instruments on which the jurisdiction is based under the system laid down by Article 36, paragraphs 2 et seq. of the Statute80.

32. Secondly, since the declaration is a unilateral instrument - regardless of the synallagmatic effect caused by the overlapping or interconnectedness of other declarations81 - and since in that declaration, the reservations which, for various reasons, limit the jurisdiction previously accepted, are also a unilateral instrument, the interpretation of that declaration must not automatically be confused with the interpretation of the treaties82.

This does not mean that the legal rules and the art of interpreting declarations (and reservations) do not coincide with those governing the interpretation of treaties83 or that an analogous extension of those rules may be applied, if appropriate84. The jurisprudence of the Court is unambiguous in this respect.

The veracity of this is even greater if we take account of the role of the interpretation of treaty reservations, which are themselves unilateral acts of exclusion, or of the limitation of the effects of certain multilateral treaty provisions, in particular those relating to judicial settlement85 or if they refer to compromissory clauses86 and, particularly, when the system of the compulsory jurisdiction of the Court is adopted by virtue of them (Article 36, paragraph 2, of the Statute) by conferring upon it a particularly sound autonomous conventional basis87.

33. In any case, we must at the outset eliminate the psychological tendency to regard as correct the interpretation an author claims to give to his own acts, arguing a posteriori. The message which runs "I know it better than anyone else as I produced it" can always be perceived, even if it is not actually expressed, whenever a State alleges a reservation in its own declaration with a view to "exorcizing" the jurisdiction of the Court, in particular when the reservation - as in the case we are dealing with here - is not typical, but unusual, in other words, does not correspond to a model likely to make general use of it, but to particular observations made by the declarant State.

If one were to attempt to impose an interpretation of a reservation by basing oneself on the authority of the author, what would happen when the Respondent, in keeping with the principle of reciprocity, sought to protect his objection to the jurisdiction by a reservation included in the Applicant's declaration? Would it be the interpretation made by the Applicant of its own reservation - and which the other party alleged against it - which should prevail? The negative consequences of this suggestion would be multiplied by the fact that, since reciprocity is purely rhetorical in this case, the principle of the equality of the parties would be fatally affected.

34. Of course, its author's intention must be clearly established. But this must be done according to the rules of the soundest hermeneutics, which implies that the intention is objectified in the text88. Its terms must be interpreted in good faith, in accordance with the ordinary meaning in its proper context, unless a special meaning is particularly envisaged therein, and taking account of its object and purpose89. In this respect, there is nothing which imposes a distinction between the interpretation of declarations and the interpretation of treaties90.

The unilateral nature of the act - be it the declaration, or the reservation incorporated into the declaration - simplifies the task of interpretation, in that the consensus ad idem of two or more subjects, which is characteristic of the interpretation of treaties, does not have to be adapted; however, the task of interpretation can in no wise be diluted in self-interested subjective approaches.

Hence, formulating an objection to jurisdiction is not proof that the Respondent's intention, in making a reservation, was, precisely, to oppose the jurisdiction of the Court, if, after interpreting this reservation, the Court finds itself unable to reach such a conclusion. In fact, the Court was careful not to endorse, albeit ever so slightly, the interpretation made by the respondent declarant States of their own reservations, out of a desire to evade a jurisdiction already accepted in principle91, as well as by applicant States, concerned at the boomerang effect which stems from the reciprocity of their own reservations92.

35. On this point, the interpretation of the reservation must be faithful to the legal nature of the declaration which, if it is partly a unilateral act, creates both rights and obligations for the other declarant States.

When it is made, the reservation crystallizes its author's intention, becomes objective and creates expectations among other States parties to the Statute and, in particular, for declarant States which act in consequence93. The latter must not suffer the consequences of a frustrated intention as a result of the unfortunate manifestation of those claiming the maximum, after, for perfectly plausible reasons, having expressed the minimum. The declarant States must adhere to the text of the declaration which they have drafted of their own free will; they cannot invoke an erroneous intention, still less an intention arising from a desire to evade the consequences of consent objectively established on the date of the filing of the Application94.

There is no more firmly established rule of interpretation than that indicating that the intention of the party acceding to an instrument must be deduced from the instrument itself and not from subsequent manifestations by its author.

36. The unilateral nature of the declaration - and of the reservations which are one of its components - and the modalities for amending or withdrawing it, confer particular importance upon certain rules whose role in the interpretation of treaties is more restricted.

It is therefore interesting to note the importance of the travaux préparatoires for identifying and determining the intention of the declarant State when filing its declaration95 and, in particular, of the role of the contra proferentem rule, for as the United Kingdom had already pointed out in the Anglo-Iranian Oil Co., case:

"The State which makes such a declaration has the drafting of the instrument in its own hands; it can express itself as it likes without the need for compromise or finding a formula to meet the views of others. Surely in these circumstances other States are entitled to insist that the author of such a declaration should be bound by the apparent meaning of the words he has used"96.

The contra proferentem rule holds that, in the event of manifest or latent doubt or ambiguity, texts must be interpreted against the party having proposed or drafted them. This rule, of Roman origin, has been incorporated both into State rights, whether in common law or civil law, and into international law, where its traces persist in judicial97 and arbitral jurisprudence98. And if the application of this rule is accepted in treaty clauses included at the initiative of one of the parties99, it becomes all the more relevant in the case of unilateral texts.

The contra proferentem rule is one of the necessary consequences of the principle of good faith, whose importance is essential for interpreting a unilateral act, whose content and strength are altogether at the mercy of the author. All State conduct that can be assessed according to legal parameters must be imbibed with good faith100; but in our case its diffusive effect must be increased in order to avoid trivializing the compulsory jurisdiction of the Court.

37. The other aspect of the question, which should be focused on in general at this stage, is the absolute inappropriateness of highlighting the restrictive interpretation of all the instruments which limit State sovereignty, as though this were a premise, and, consequently, on the exegesis which grants the broadest scope to the reservations which concern us. A presumption or an interpretation essentially hostile to the confirmation of jurisdiction simply cannot be accepted when mutuality has been established in accordance with the system set forth in Article 36, paragraph, 2 et seq., of the Statute of the Court. The assertions - dating back over 60 years, incidentally - of the Court to the effect that "every clause conferring jurisdiction upon the Court [,] must be interpreted strictly"101 must not be construed in a self-interested manner as an endorsement of the restrictive interpretation102.

Odiosa sunt restringenda, runs the Latin jibe; but in no case will the Court be able to describe its jurisdiction as "odiosa". Judge Read clearly stated this in his dissenting opinion in the Anglo-Iranian Oil Co., case when, rejecting the Iranian allegation supporting the fact that declarations of acceptance of the jurisdiction of the Court must be interpreted restrictively because they limit sovereignty, he remarks:

"The making of a declaration is an exercise of State sovereignty, and not, in any sense, a limitation. It should therefore be construed in such a manner as to give effect to the intention of the State, as indicated by the words used; and not by a restrictive interpretation, designed to frustrate the intention of the State in exercising this sovereign power . . .".

Having set aside the obiter dicta of certain decisions of the Permanent Court, the Canadian Judge warned that:

"I have been unable to find any case in which either Court relied upon a restrictive interpretation to a jurisdictional clause as a basis for its judgment . . . Indeed, both Courts have . . . given liberal interpretations to jurisdictional clauses, designed to give full effect to the intentions of the parties concerned"103. 

In reality, the criteria of interpretation are not, in themselves, either restrictive or expansive; this can at all events only apply to the results of their application, and everyone will assess this on the basis of his or her standpoint in the case and of his or her potential benefit therefrom. However, all that can be added here, if anything, bearing in mind the object and purpose of the system introduced by Article 36, paragraphs 2 et seq., of the Statute, is that States which, in the free exercise of their sovereignty, file a declaration accepting the jurisdiction of the Court, must be assumed to be acting in good faith104, and seeking to make it effective105. They do not do so in order to strengthen their image at the expense of a jurisdiction which, as a result of the reservations, is emptied of all content to the point of becoming purely nominal. This means that, in order to be operational, objections to jurisdiction must be proved beyond doubt by the party making them106.

VI. The interpretation of the 'reservations' to the compulsory jurisdiction of the Court in accordance with the Statute of the Court 

38. The Kingdom of Spain considers that the polemical issue focuses upon the interpretation of the reservation, both as regards its text and its context107.

It is not the intention of the Kingdom of Spain to seek to insinuate that there are limitations to Canada's sovereign right to raise any number of reservations to its declarations of acceptance of the compulsory jurisdiction of the Court, provided they are compatible with the Statute108. Nor is it its intention to assert the incompatibility of the Statute with the reservations in the Canadian Declaration of 10 May 1944, in force when the Spanish application was filed; nor even that set forth in paragraph 2 (d) of the Declaration, by which Canada appears to hope that it will obtain from the Court an acknowledgment that it lacks of jurisdiction. 

This is so because, regardless of the view one may have of the Canadian policy wishing increasingly to restrict a jurisdiction which its Government claimed to have accepted in principle, the reservation expressed in paragraph 2 (d) of its Declaration may have an interpretation - as will be demonstrated in the following chapter - which in no way challenges the right of the Kingdom of Spain to require the Court to exercise its judicial function in the dispute forming the object of its Application of 28 March 1995.

39. Although the Court has hitherto avoided making a concrete determination on the compatibility or incompatibility, with the Statute, of the literal content of certain reservations109, and on which certain judges have commented110, initiating a major doctrinal debate, the reservation in paragraph 2 (d) of the Canadian Declaration does not raise any problems of this kind. 

There may be reservations which, owing to their wording, are incompatible with the Statute, but the Canadian Declaration is not one of them. On the other hand, what may be incompatible with the Statute is a certain interpretation of that reservation which Canada now appears to claim to present as the sole authentic interpretation of its reservation with a view to evading the jurisdiction of the Court.

There are - or there may be - not just anti-statutory reservations; there are also anti-statutory interpretations of certain reservations.

40. Does Canada contend that its intention, in other words, its deliberate aim, in abrogating the Declaration of 10 September 1985 and replacing it with that of 10 May 1994 (distinguished from its predecessor only by the addition of a paragraph 2 (d)), was precisely to exclude from the jurisdiction of the Court the claims of other States which, in all certainty, were going to be the consequence of a policy of systematic violation of the fundamental freedoms of the high seas and of peaceful relations between nations, the use of force and the lack of all consideration for human life, bodily integrity, the safety of people at sea, a policy embodied in the amendments to the Coastal Fisheries Protection Act of 12 May 1994, as well as in the concomitant reform of the Criminal Code?

If so, the new reservation would thus be one element of the Canadian fraud; or, in other words, the procedural dimension of Canada's fraudulent attitude, placed at the service of a unilateral plan for the enlargement of the marine areas, a plan conceived and executed with the most scandalous and surprising scorn for the norms governing international life by virtue of a continuous wrongful act111.

41. If Canada acts in this fashion and shows that this was a prior intention expressed in the reservation in paragraph 2 (d) of the Declaration of 10 May 1994, as worded, filed and notified to the other Parties to the Statute, the Court would have to make a determination on the compatibility of such an interpretation with the Statute and, if it considered it unacceptable because incompatible with the principle of good faith and the very nature of the judicial function, it would have to draw from this the logical conclusions for its jurisdiction.

In the view of the Kingdom of Spain, the first of those consequences would be the affirmation of that jurisdiction. An anti-statutory reservation may raise the question of the survival,notwithstanding the reservation, of the declaration of acceptance of the jurisdiction of the Court, of which it forms part112; the anti-statutory interpretation of a reservation, on the other hand, does not raise this problem, inasmuch naturally as a sound interpretation can be made. On the other hand, a reservation may be valid precisely because of its link with a certain interpretation or with the exclusion of another interpretation.

42. In formulating the reservation in paragraph 2 (d) of its Declaration, Canada in no way bound its text to a specific interpretation. It definitely did not claim that its reservation implies acceptance of the jurisdiction of the Court with the exception of the acts imputable to Canada and contrary to international law.

Unless the contrary is proved in the terms indicated in the preceding paragraphs, the declarations must be understood as guided by the principle of good faith, whence the presumption can be deduced that, in making reservations, the declarants seek to undermine the bases of the jurisdiction they claim to accept in the most limited form permitted by their interpretation in accordance with the general rules governing the procedure of exegesis.

While continuing to observe these rules, the Court must protect the interpretations most closely in keeping with respect for international law and the sound administration of justice. In the case concerning Right of Passage over Indian Territory, Preliminary Objections, the Court declared:

"It is a rule of interpretation that a text emanating from a Government must, in principle, be interpreted as producing and as intended to produce effects in accordance with existing law and not in violation of it"113.

Naturally, it is not a matter of making an interpretation which exceeds the limits established by the actual content of the reservation. If we remain within these limits, the conformity of a specific interpretation with international law and with the affirmation of the jurisdiction which  - while being the raison d'être of the declaration - radiates outwards, must serve as the basis of the procedure of exegesis.

43. In the present case, furthermore, the object of the Application filed by Spain concerns the classification and interpretation of acts which cannot be included in the expressions fisheries "conservation and management measures" or "the enforcement of such measures", used in the reservation in paragraph 2 (d) of the Canadian Declaration. Since these are expressions with a common, ordinary meaning in the law of the sea, and in particular, in fisheries law, these acts can in no way be included in what may be termed its nuclear sphere, nor yet in its marginal sphere, even if very broadly construed.

Canada could claim copyright over new meanings it chooses to ascribe to the expressions concerned . . . , but only if it behaved like an author of course. Having laid waste the norms, rules and conventions of the language, Canada could, as a guiding principle, lay claim to Humpty Dumpty's precept, namely, "when I use a word in a rather scornful tone it means just what I choose it to mean, neither more nor less"114. The one who fixes the meaning of vocabulary, in other words the one who commands, determines the meaning of the words. However, Canada did not exercise the sovereign's supreme linguistic authority at the appropriate time115 and his prerogative faded away, like Cinderella's dream, precisely at the moment of the filing of the declaration with the United Nations Secretary-General. Since that moment, the words have been mummified and the Court is sole master of their interpretation, which is subordinated to the legal and technical rules limiting the domain of the discretionary.

And it is the Court which, in the exercise of its responsibility under Article 36, paragraph 6, of its Statute, must give the definitive, objective interpretation to the import of the words used in the Canadian Declaration.

Article 36, paragraph 2, of the Statute, like all the declarations referring to it, uses the terms "jurisdiction" and "compulsory" and the structure of that text suffices to show - as the Court observed in the case concerning Nottebohm, Preliminary Objection -  "that of these two words the first is the more important"116.

__________

 

CHAPTER IV
INTERPRETATION OF THE RESERVATION CONTAINED IN PARAGRAPH 2 (d)
OF THE DECLARATION OF CANADA
I. The Declaration under the optional clause
A. THE RESERVATION 

44. On 10 May 1994, the Ambassador and Permanent Representative of Canada to the United Nations informed the Secretary-General that he was terminating the previously effective acceptance by Canada of the compulsory jurisdiction of the International Court of Justice, and was filing a new Declaration. The jurisdiction of the Court was then accepted:

"until such time as notice may be given to terminate the acceptance, over all disputes arising after the present declaration with regard to situations or facts subsequent to this declaration, other than: 

(d) disputes arising out of or concerning conservation and management measures taken by Canada with respect to vessels fishing in the NAFO Regulatory Area, as defined in the Convention on Future Multilateral Co-operation in the Northwest Atlantic Fisheries, 1978, and the enforcement of such measures."

45. That was one of the four reservations ratione materiae that were included in Canada's new Declaration of acceptance of the jurisdiction of the Court. The other three related to alternative means of settlement, disputes with other Commonwealth countries, and disputes falling exclusively within the jurisdiction of Canada.

46. The reservation in question is the one made in paragraph 2 (d) as quoted above117. It was notified to the Secretary-General of the United Nations118 on 10 May 1994, the very day on which Bill C-29, "an Act to amend the Coastal Fisheries Protection Act", was submitted to the House of Commons119. This Bill was given a second and a third reading in the course of the next two days120, and the Senate considered it on 12 May121.

B. THE ORDER OF THE COURT 

47. The only written statement of Canada's position on the jurisdiction of the Court to deal with this case is the letter dated 21 April 1995 that was sent to the Registrar by the Ambassador of Canada to The Hague, Mr. Bell. That communication merely stated that the Court:

"manifestly lacks jurisdiction to deal with the Application filed by Spain  . . by reason of paragraph (d) of the Declaration, dated 10 May 1994, whereby Canada accepted the compulsory jurisdiction of the Court"122. 

48. The Court, when making its Order of 2 May 1995, took the view that the present case bears a degree of similarity to the procedure recently followed in the case between Qatar and Bahrain123. Qatar nonetheless had no difficulty in drawing up a Memorial to show why, from its point of view, the relevant documents and communications did constitute a genuine legal commitment, as it was the Applicant who had asserted that the jurisdiction of the Court could be founded on various documents and communications between the Parties. There were no other grounds upon which the jurisdiction of the Court could have been based and it was accordingly logical that Qatar should have been required to be the first to state its position124.

49. In the present case the jurisdiction of the Court is, on the contrary, based upon Canada's acceptance of that jurisdiction on 10 May 1994, and it is Canada which is relying upon a reservation in a bid to prevent it from being exercised. Spain has, for that reason, been obliged to present the position of Canada in its stead, as the matter to be elucidated is the reservation made by Canada and not any reservation made by Spain. If Spain in its Memorial were to attempt to attribute a number of arguments to Canada, it would run the risk of seeing those arguments turn out to be incomplete or erroneous. Canada could always respond by saying that its arguments alleging an absence of jurisdiction were different or that they would be more correctly formulated in a different manner. It would be said that Spain had dealt with certain irrelevant questions - questions which ought to have been formulated by Canada rather than Spain.

50. As was said during the meeting between the representatives of the Parties and the President, held on 27 April 1995, Spain has no objection to being the first to file its Memorial.

However, as was outlined in the letter from the Registrar dated 9 June 1995, if Canada in its Counter-Memorial objects that its case on jurisdiction has been incorrectly reflected or poorly presented by Spain in this Memorial, Spain naturally reserves the right to ask for an additional round of written pleadings to deal with the situation. For the time being, the best thing that Spain can do is to present nothing more than the reasonable arguments that can predictably be presented by Canada in good faith with regard to its reservation, and to show the Court how, when one looks at the facts, those arguments go beyond - or fail to cover - the situation to which reference is made.

II. Arguments relating to the interpretation of the reservation 

51. The arguments which might logically be presented by Canada are four in number: (a) the "ordinary meaning" of the reservation, (b) the "specific intention" of Canada, (c) the doctrine of "effectiveness" and (d) the "absence" of any real and current dispute. Those arguments can be summarized as follows:

A. "ORDINARY MEANING" 

The argument of Canada might be the following:
52. The reservation covers all the aspects of such disputes as may arise in relation to any measures taken by Canada with regard to vessels fishing in the NAFO Regulatory Area. Everything that is considered by Canada to be a conservation and management measure is accordingly excluded from the jurisdiction of the Court.

The reply of Spain might be the following:
53. The ordinary meaning of the terms of the reservation, in this context and in the light of its object and purpose, is that it merely relates to "conservation and management measures" as such, and their "enforcement" as such. It does not cover such actions taken by Canada as cannot really be taken to be "conservation and management measures" or actions going beyond what general international law would currently accept as constituting appropriate "enforcement" measures.

B. "INTENTION" 

The argument of Canada might be the following:
54. By adopting the reservation, the Canadian Government specifically attempted to prohibit any seisin of the Court with anything that might relate to the conservation and management of fishing in the NAFO Regulatory Area. The Court ought to see this intention as being of substantial significance.

The reply of Spain might be the following:
55. The intention of the Government of Canada when it adopted the reservation was to prevent the Court being seised with regard to the specific aims of the Bill amending the Coastal Fisheries Protection Act as passed on 12 May 1994. The problem is that the acts of the Canadian Government in March 1995 were in complete contradiction with its objectives as declared in 1994, and are not in fact covered by the reservation. Unless objective and reasonable limitations can be set to the interpretation of reservations to a declaration, it runs the risk of becoming the equivalent of an "automatic" or "subjective" reservation.

C. "EFFECTIVENESS" 

The argument of Canada might be the following:
56. When it is interpreting a legal instrument like the Declaration, the Court ought to take account of the "doctrine of effectiveness". Accordingly, any ambiguity in the interpretation of the instrument ought to be resolved in favour of the State making the declaration and the overall effectiveness of the instrument should be respected.

The reply of Spain might be the following:
57. Although Canada might have adopted a reservation which would have clearly and unambiguously covered both the actions taken by Canada with regard to the "Estai" and any dispute relating to Canada's obligation not to pass and maintain in force such laws and regulations as might constitute an unlawful exercise of its sovereignty on the high seas, it did not do so. The "doctrine of effectiveness" must be implemented by taking reasonable account of the significance and context of the instrument to which it is applicable and must not be treated as though it were subject to no interpretation other than the subjective judgment of the declarant State. It is quite possible to impart effectiveness to the reservation as drafted, but such an interpretation will not be in any way applicable to what took place in connection with the "Estai" or to the dispute relating to Canada's claims of sovereignty on the high seas.

D. "ABSENCE" OF ANY DISPUTE 

The argument of Canada might be the following:
58. Spain's contention that Canada has breached its obligation to refrain from exercising its sovereignty on the high seas does not constitute a "dispute" over which the Court may exercise its jurisdiction in accordance with Article 36, paragraph 2, of the Statute, or alternatively, if the case does relate to a "dispute", it is one covered by the reservation.

The reply of Spain might be the following:
59. The contention of Spain, according to which Canada has breached its obligation to refrain from the passing of laws and regulations constituting an unlawful exercise of its sovereignty on the high seas, is a very genuine dispute in respect to which the Court may exercise its jurisdiction in accordance with Article 36, paragraph 2, of the Statute. It has certainly not been invalidated by the reservation. Neither has it been affected by being brought under regulation with NAFO or by the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks.

60. We shall deal with these four points in turn.

III. Interpretation of the reservation in general 

61. The general principles of interpretation which ought to be applied in this case have been discussed and presented in Chapter III of this Memorial. Those principles must now be applied to the actual facts of this case. We have to arrive at an interpretation of the fourth reservation of Canada such as to impart to that reservation a meaning in accordance with international law and such that the intentions of Canada at the time of the adoption of that reservation may be given effect.

62. At the same time, the correct interpretation will have to be consistent and not involve a reading of the reservation out of keeping with its intention to be specific. As has already been said, the approach should be one of generalized common sense. That method can be detailed as follows:

Firstly: establish the "ordinary or grammatical meaning of the terms" employed in the reservation;

Secondly: review the intention of the declarant State when it adopted its reservation;

Thirdly: match the ordinary meaning with the presumed intention of the declarant State; and

Fourthly: refrain from imparting to the reservation any meaning out of keeping with the presumed intention of the declarant.

63. There is also a fifth phase in this method, which is the indispensable corollary of the fourth phase. It can be summarized as follows:

Fifthly: make certain that the reservation has not been given a meaning which, while according with the presumed intention of the declarant, is out of keeping with the ordinary meaning of the terms employed.

64. In conclusion, the most appropriate rule must in fact be a general adaptation of the rule set forth in the case concerning the Anglo-Oil Co. or, in other words, a search for "the interpretation which is in harmony with the natural and reasonable way of reading the text, having due regard to the intention of the Government of Iran at the time when it accepted the compulsory jurisdiction of the Court"125. A "purely grammatical interpretation of the text" is to be avoided, in favour of an interpretation according with the natural and reasonable way of reading the text - given the intention of the Government of Canada when it accepted the compulsory jurisdiction of the Court or, in this case, when it renewed its Declaration under the optional clause, adding to it a new reservation. At the same time, the intentions of the Government of Canada can only take effect in so far as they have been clearly expressed in the terms actually employed in the reservation, or if they are not clearly out of keeping with those terms.

IV. The specific arguments relating to the interpretation of the reservation 

65. Spain will now submit what it considers to be the logical arguments that might be presented by Canada with respect to the interpretation of reservation (d) and will then give a considered reply to each one of those arguments, explaining what it takes to be the appropriate interpretation of the clauses in question126. It will be necessary to set each argument in its context and to see when and how a specific part of the reservation may be applied to any claim put forward by Spain.

A. "ORDINARY MEANING" 

1. "disputes arising out of . . ."
66. The discussion concerning the interpretation of the text of the reservation of Canada must begin at the beginning. The first sentence of the reservation defines the disputes to be excluded from the Court's jurisdiction. These are: "disputes arising out of or concerning conservation and management measures taken by Canada with respect to vessels fishing in the NAFO Regulatory Area . . . and the enforcement of such measures".

67. A dispute to which this language might be applied would have to be a dispute arising out of or concerning the adoption of such measures or their enforcement. The English version of the reservation seems to have a somewhat broader meaning than the French, as something which "arises out of or concerns" measures of conservation and management does not necessarily have to be brought into being ("produit") by such measures. Measures of conservation and management may not necessarily "give rise to" the dispute in question but nonetheless, in the English version of the reservation, the dispute may be seen as "concerning" such measures.

68. The reservation of Canada was filed with the Secretary-General in both French and English. It is accordingly appropriate to adopt the broader interpretation suggested above. The type of dispute which is excluded from the framework of the optional Declaration made by Canada is, then, any such dispute as may concern conservation and management measures taken by Canada, and not only a dispute "arising out of" such measures. Canada would say that the expression "disputes arising out of" covers all disputes concerning the Canadian fisheries protection programme, and accordingly concerns any aspect of the amendment to the coastal Fisheries Protection Act as adopted on 12 May 1994 and the implementing regulations promulgated on 3 March 1995, together with any specific action taken by the Canadian authorities with respect to any vessel in the NAFO Regulatory Area. The reservation of Canada accordingly covers all the aspects of the Application of Spain that are summed up in its Submissions A to C.

69. However, this cannot be correct. The reservation of Canada is very specifically adapted to just one kind of dispute, i.e., "disputes arising out of or concerning conservation and management measures" and not, for example, to "disputes concerning all aspects of the Canadian legislation relating to the conservation of the living resources of the sea", or words to that effect. It is aimed solely at disputes concerning "conservation and management measures" which are very clearly and specifically excluded from the jurisdiction of the Court by reservation (d) - and nothing else. The reservation of Canada is limited by its own terms. It is not limited to disputes relating to measures aimed at the conservation and management of fisheries in general, or to certain disputes relating to the protection of the environment in general, or to "sustainable development" in general. It is only applicable to disputes arising from what are termed "conservation and management measures", and to no other type of dispute.

2. "Conservation and management measures . . ."
70. The term "measure" is an abstract word signifying an act or provision, a démarche or the course of an action, conceived with a precise aim in view. It is a "means to an end" or "an act, step or proceeding designed for the accomplishment of an object"127. A "conservation and management measure" applied to fisheries must accordingly be "an act, step or proceeding designed for the accomplishment of" the "conservation and management" of fish.

71. The Geneva Convention of 1958 on Fishing and Conservation of the Living Resources of the High Seas128, that was ratified by Spain on 25 February 1971 (but to which Canada is not a party) uses the words "measure" or "measures" in precisely that sense and in that context, on a number of occasions129. A simple reading of those provisions of the 1958 Convention that relate to conservation measures leaves one in no doubt about the fact that those measures consist of prohibitions directed at the catching of certain types of fish in certain places and at precise points in time.

72. It follows that, in accordance with Article 7, paragraph 1, of the Geneva Convention of 1958,

"any coastal State may, with a view to the maintenance of the productivity of the living resources of the sea, adopt unilateral measures of conservation appropriate to any stock of fish or other marine resources in any area of the high seas adjacent to its territorial sea",

provided that "there is a need for urgent application of conservation measures" and that "the measures adopted are based on appropriate scientific findings" and "do not discriminate in form or in fact against foreign fishermen". Common sense would seem to indicate that the principal types of "conservation measures" concerned are either prohibitions or restrictions of catches or aimed at certain methods of fishing or types of fishing gear. 

73. This interpretation is corroborated by the text of the United Nations Convention on the Law of the Sea of 1982130, in the context of Chapter V which relates to the Exclusive Economic Zone, in which there are frequent references to "measures" of conservation and management131. Article 62, paragraph 4, refers to the laws and regulations of coastal States that constitute "conservation measures" and "other terms and conditions established in the laws and regulations of the coastal State" which must be complied with by such nationals of other States as may fish in the exclusive economic zones of coastal States. In the specific context of the regulations applying in the exclusive economic zone (but not on the high seas), the laws and regulations of the coastal State "may relate, inter alia, to the following questions" - and there follows a list of 11 categories ofmeasures132. It will be noted that those provisions go beyond mere "conservation and management measures" but include all possible kinds of measures133.

74. The best way of proving this point would perhaps be to see what Canada itself considered to be conservation and management measures at that time. Table V (appended to the Amendment of 3 March 1995 to the Coastal Fisheries Protection Regulations) lists seven prescribed conservation and management measures134. They are very specifically and precisely worded as follows:

"1. Prohibitions against fishing for, or catching and retaining, Greenland halibut in Division 3L, Division 3M, Division 3N or Division 3O during the period commencing on March 3 and terminating on December 31 in any year.

Prohibitions against fishing for, or catching and retaining,

(a) American plaice in Division 3L, Division 3N or Division 3O;

(b) Atlantic cod in Division 3L, Division 3N or Division 3O;

(c) Capelin in Division 3N or Division 3O;

(d) Northern shrimp in Division 3L, Division 3N or Division 3O;

(e) Witch flounder in Division 3N or Division 3O; and

(f) Yellowtail flounder in Division 3L, Division 3N or Division 3O. 

3. Prohibitions, when fishing for any straddling stocks set out in Part A of Table I or in Table II, against fishing with or having on board the foreign fishing vessel a trawl net that has a mesh size, in any part of the net, that is

(a) in the case of a net made from Caprolan, Dederon or Kapron, less than 120 mm; and

(b) in any other case, less than 130 mm. 

4. Prohibition against fishing with a trawl net that has any of its meshes obstructed in any manner, other than a manner allowed under section 31 of the Fishery General Regulations.

5. Prohibition against having on board the foreign fishing vessel in Division 3L, Division 3N or Division 3O any

(a) Atlantic cod less than 41 cm in fork length; or 

(b) American plaice or Yellowtail flounder less than 25 cm in total length.

6. Requirement to keep, and produce on the demand of a protection officer, accurate daily logs that set out

(a) all catches, by species and area of capture; and

(b) all production, by species and product form. 

7. Prohibition against removing fishing gear from the water during the 30 minute period after a Signal SQ 3 is sent from a government vessel to the foreign fishing vessel."

75. That list of prohibitions constitutes the best possible evidence of what Canada "thought" should be considered to be "conservation and management measures" when it made its reservation. There can be no doubt that the prohibition concerning, for example, the fishing of Greenland halibut is a "measure" constituting a "conservation and management measure". Neither can there be any doubt that the prohibition against "fishing with or having on board . . . a trawl net that has a mesh size, in any part of the net, that is (a) in the case of a net made from Caprolan, Dederon or Kapron less than 120 mm . . . and (b) in any other case, less than 130 mm" is primarily a "conservation and management measure" within the framework and in the context of the Geneva Convention on Fishing of 1958 or the Convention on the Law of the Sea of 1982.

76. However, it is quite clear that "conservation and management measures" can only be considered as such when one is thinking of measures taken in those areas in which the coastal State may really take responsibility for conservation and management. "Measures" which are conceived to be applied elsewhere, such as for example on the high seas, are not "conservation and management measures" as such. They may well be measures adopted to that end, but are not truly "conservation and management measures" - just as the attempt of State A to obtain the payment of dues by nationals of State B on the territory of State B, in relation with transactions conducted entirely within State B, may in fact be qualified as "taxation" by State A. If we pursue that argument, none of the actions taken by Canada against the Estai were in fact "conservation and management measures", as they were démarches taken in an area, in a location, or in a legal context in which they lost that essential quality, and in which they were in fact converted into nothing more than exercises of unjustified jurisdiction on the high seas.

77. Nonetheless, in that analysis, the construction of Canada's reservation appears to be distinctly circular. The fact that those measures are defined (in the reservation itself) in relation to their location on the high seas - in the NAFO Regulatory Area135 - seem to be a contradiction in terms, a maritime incoherence, if only on account of the existence of the consensual framework of NAFO - an arrangement within which, with the mutual and common consent of the State engaged in fishing, "conservation and management measures" may indeed be taken by Canada (or by NAFO) in areas of the high seas under non-national jurisdiction. What is more, as we shall see, at the time at which the Canadian legislation of 1994 was being fully debated in Parliament - or more precisely at the very time at which Canada's Declaration under the optional clause was being amended to include reservation (d) - the only context in which "conservation and management measures" were contemplated as being such as to be taken by Canada in the NAFO Regulatory Area were either (i) in accordance with the framework of NAFO, or (ii) against stateless vessels136.

78. In order to ascertain whether certain démarches have the status of "conservation and management measures", at least three conditions have, then, to be met:

(i) the measures have to be taken in waters otherwise subject to Canadian jurisdiction, such as in its exclusive economic zone; or

(ii) the measures have to be taken within an existing framework such as NAFO and in accordance with the rules governing its operation, or else;

(iii) those measures have to be taken against stateless vessels. 

79. As it is clear that in the present case neither (i) nor (ii), nor (iii) are applicable, the measures taken by Canada with respect to the Estai, even if they might otherwise have been "conservation and protection measures" had they been taken within 200 nautical miles from the coasts of Canada - or if they had been taken in accordance with the framework of NAFO on the high seas, or in relation to a stateless vessel - cannot be taken to constitute such "measures". It follows that the reservation of Canada cannot exclude the jurisdiction of the Court to consider the purported exercise of Canada's jurisdiction on the high seas, without any protective framework of consent against vessels flying a valid flag.

80. This analysis is confirmed by the draft "Agreement relating to Straddling Fish Stocks and Highly Migratory Fish Stocks" as proposed by the Chairman of the United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks137 and approved on 3 August 1995. The draft Agreement is full of references to "conservation and management"138 and to "conservation and "management measures"139, but the key definition is given by Article 1 (b) which is worded as follows: 

"(b) 'conservation and management measures' means measures to conserve or manage one or more species of living marine resources that are adopted and applied consistent with the relevant rules of international law as reflected in the Convention and this Agreement;"

81. It is, then, extremely important for this case to emphasize that Canada itself accepted (by voting in favour of the Convention on Straddling Fish Stocks and Highly Migratory Fish Stocks) that the definition of "conservation and management measures" should be based upon Article 1 (b). Canada accepted that those measures should be "applied consistent with the relevant rules of international law as reflected in the Convention and this Agreement" or, in other words, that every démarche, every undertaking, action or act which is not "consistent with the relevant rules of international law" will not be deemed to be "measures of conservation and management" for the purposes of the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks.

82. It is, then, practically impossible to understand how incompatible démarches, undertakings, actions or acts can be characterized in good faith as constituting "conservation and management measures" for any other purpose, including more especially the purpose of interpreting the reservation of Canada made just one year prior to the Convention on Straddling Fish Stocks and Highly Migratory Fish Stocks.

3. "taken by Canada with respect to vessels fishing in the NAFO Regulatory Area . . ."
83. The ensuing phrase, "taken by Canada with respect to vessels fishing in the NAFO Regulatory Area . . ." has basically the same meaning in English and in French. As the language of the reservation actually specifies that the applicable Canadian measures must have been taken on the high seas, the measures that Canada might categorize as falling within the framework of its reservation would either be measures adopted within the framework of NAFO but in relation to which there might be certain differences of opinion, or general measures taken against stateless vessels - "pirate" vessels - fishing on the Nose and Tail of the Grand Banks.

84. The phraseology does, however, fully accord with Canada's intentions, at the time of the adoption of both the amendments to the Coastal Fisheries Protection Act and the Reservation, with reference to "stateless" and "pirate" vessels "fishing in the NAFO regulatory area" as such. It is a specific action aimed at those vessels, rather than the more general concept of "measures taken by Canada . . . in the NAFO Regulatory Area", which is suggested by this text and effectively confirmed by the parliamentary debates held at that time.

4. "and the enforcement of such measures"
85. What can then be said about "the enforcement of such measures"? "Enforcement procedures" implemented by a coastal State are mentioned, but not specified, in Article 62, paragraph 4 (k), of the 1982 Convention on the Law of the Sea (in the context of the utilization of the living resources in the exclusive economic zone of a coastal State). Article 73, paragraph 1, of the Convention is more explicit:

"The coastal State may, in the exercise of its sovereign rights to explore, exploit, conserve and manage the living resources in the exclusive economic zone, take such measures, including boarding, inspection, arrest and judicial proceedings, as may be necessary to ensure compliance with the laws and regulations adopted by it in conformity with this Convention."

86. These are, then, the "enforcement measures" which may be taken by a coastal State in relation to its exclusive economic zone, so as to guarantee compliance with its laws and regulations. However, what are the provisions that may be implemented outside the exclusive economic zone and that may properly be described as "enforcement measures"?

87. The debates held in the Canadian Senate on 12 May 1994 give a very clear indication of the kind of "enforcement" which was being thought of at the time. By way of example, Senator Lynch-Staunton put the following question to the Minister of Fisheries and Oceans, Mr. Tobin:

"When a NAFO member's ship goes out, is there anyone on board as an inspector to see that the proper equipment is used, that the size of the nets are what they are meant to be, and that the size of the catch is what it is supposed to be. Or is the captain on his own, and is it only when he comes back to port that his boat is checked?"140
88. The Minister gave the following reply:

"Under NAFO rules, NAFO member States - in this case the European Union - keep an enforcement vessel available. There is a vessel out of Germany that has been made available by the Europeans in the offshore to do enforcement work. We, as well, have enforcement vessels. We are entitled to board, visit and inspect each other's vessels - that is, NAFO member States - and we do that.

Since January of this year Canada has issued a total of 23 citations against NAFO vessels. These are citations indicating that NAFO vessels have been in violation of NAFO rules. There were a wide variety of citations. The ones that you would be most interested in, given your line of questioning, deal with improper gear and mesh size, and the catching and keeping of small fish - that is, directing the fishery at small fish.

The citations we issue are sent to NAFO headquarters in Dartmouth, Nova Scotia. NAFO keeps its headquarters in Canada in Dartmouth. The information is then passed on to each of the member States and the enforcement action is taken. The responsibility for fulfilling that enforcement action - that is, fines, penalties, and so on - rests with the member State. In the Department of Fisheries and Oceans we follow up on the citations to ensure that the citation and enforcement that is required under NAFO rules occurs."141
89. It is obvious that the relevant measures to "enforce" the prohibitions referred to above142 are inspection, and perhaps a citation or official report of the offence or even an order to leave the NAFO area. In our case, Canada should have called upon Spain to prohibit Spanish vessels from "fishing with a view to catching and retaining Greenland halibut in the area in question (etc.) . . ."; called upon Spain to prohibit Spanish vessels from "fishing in order to catch and retain, inter alia, American plaice, Atlantic cod, and yellowtail flounder (etc.) . . ."; called upon Spain to prohibit Spanish vessels from "fishing with or having on board trawl nets that have a mesh size less than 120 mm (etc.)"; and so on, with the complete list of significant types of "conservation and management measures".

90. These would really have been "appropriate enforcement measures" - and, in fact, would have been the only enforcement measures available to Canada without a violation of the law as, in common international law, the only State permitted to "enforce" any kind of "conservation and management measures" is in fact the State whose flag is carried by the vessels fishing in those areas. It follows that, in the case of Spanish vessels fishing on the high seas, the only "enforcement" of Canada's conservation and management measures ought to have been an enforcement carried out by Spain. That process would obviously have been greatly facilitated by a bilateral agreement between Spain and Canada, or a multilateral agreement binding upon Spain and Canada - the case of the NAFO Agreement. This is in fact the structure and objective of international life.

91. This point is likewise confirmed by a rapid glance at the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks, where the duties of the flag State are clearly set forth in Part V; it is that State that will exercise the regulatory jurisdiction referred to in Article 18, paragraph 3. The provisions on "compliance and enforcement" included in Part VI of the Agreement require the flag State to ensure compliance with the appropriate regional and sub-regional "conservation and management measures" and Article 20 provides for an international co-operation to that end. In accordance with Article 21, a State party which is a member of a regional or sub-regional management organization or arrangement in respect to fishing may board and inspect vessels flying vessels flying the flag of another State party. However, in accordance with paragraph 7, the flag State is to take (or authorize) the enforcement measure.

92. The provisions of Article 21, paragraph 17, relate to stateless vessels:

"Where there are reasonable grounds for suspecting that a fishing vessel on the high seas is without nationality, a State may board and inspect the vessel. Where evidence so warrants, the State may take such action as may be appropriate in accordance with international law."

93. This reflects exactly the same thinking as was debated in the Canadian Senate in May 1994. If the fishing vessels committing a violation are not flying any flag, they can be put into the category of "vessels without nationality" and any State - and in particular any coastal State specifically concerned by the depredation of fish stocks straddling its exclusive economic zone and the high seas - may take enforcement measures against them. (What is more, enforcement measures taken against vessels "without nationality" have a much wider scope than they would have if taken against vessels of a bona vide flag State.)

94. However, what Canada has done, is to exceed the reasonable scope of those enforcement measures. It has taken measures which - whether on the high seas or in the NAFO Regulatory Area - were anything but enforcement measures. What is more, even though they might initially have been seen as "enforcement measures", they were enforcing something other than measures of "conservation and management": they were enforcing the criminal jurisdiction of Canada or its general powers of sovereignty.

95. What is more, even according to the Convention on Straddling Fish Stocks and Highly Migratory Fish Stocks, the boarding and detention of a vessel are only permitted in the case of vessels without nationality - either by the flag State or by the "inspecting State" in the case of vessels flying the flag of another member State (and only where "there are clear grounds for believing that a vessel has committed a serious violation, and the flag State has either failed to respond or failed to take action as required under paragraph 6 or 7" [of Art. 21]). In other words, such actions must be in accordance with the law or with an agreement: general international law or a lex specialis.

96. It follows that, with respect to vessels flying the appropriate flag and possessing the nationality of a State, the terms employed in the reservation of Canada ("the enforcement of such measures") are difficult to interpret in a reasonable manner, in accordance with international law, as meaning that Canada would proceed to a real enforcement - meaning an inspection by Canada of a foreign vessel and its crew in the absence of an agreement such as the NAFO Agreement or the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks. The idea is absurd. Such an interpretation could not be more out of keeping with the intention publicly expressed by the representatives of the Government of Canada at the time at which the Canadian legislation (and its Declaration) were being adopted.

97. In fact, the first part of the reservation clearly specifies that the "conservation and management measures" have to be those which are "taken by Canada". In the second part of the clause, when one passes on to the "enforcement of such measures", there is no repetition of the words "by Canada" - a precision which would have been symmetrical and in accordance with the first part of the paragraph. The only legitimate "enforcement" which might be effected by Canada on the high seas (that is to say in the NAFO Regulatory Area) would be by means of a complaint to the relevant flag State, or to NAFO, or to the European Union or some other entity. In the actual words of Minister Tobin, "we are entitled to board, visit and inspect each other's vessels - that is, NAFO member States - and we do that".

98. Nonetheless, a dispute could perfectly well have arisen between Canada and a flag State with regard to the appropriateness of a measure or with respect to enforcement directed at a vessel in relation to which the enforcement of "conservation and security measures" had been initiated by Canada through the medium of NAFO or otherwise. A vigorous political protest could have been made against citations handed down by Canada, by the flag State of a vessel cited in accordance with existing agreements. Once again, in the words of Minister Tobin: "Since January of this year, Canada has issued a total of 23 citations against NAFO vessels. These are citations indicating that NAFO vessels have been in violation of NAFO rules. There were a wide variety of citations."143
99. Disputes concerning this kind of activity might surely have arisen and could have become the subject of a protest by a member State of NAFO. Given the significant concerns expressed by Canada with regard to conservation and management, such a protest could well have had contrary - or certainly irritating - effects for Canada. It follows that, in those hypotheses, a case brought in order to contest that activity would doubtless have fallen within the framework of the reservation of Canada and would have remained outside the jurisdiction of the Court.

100. However there was no doubt, in 1994, that "enforcement" had never been contemplated as including the inspection of vessels and, in particular, the inspection of vessels legally flying the flag of maritime States and - doubtless a fortiori - States such as the members of the European Union, with which Canada had already had frequent contacts in that regard through the medium of relations within NAFO. In fact, the Canadian law of 1994 was directed solely at stateless or "pirate vessels". It had been expressly stated on a number of occasions during the parliamentary debates that this was the only way of catching up with those vessels, as an appeal to their "flag State" would have been a waste of time. In reply to certain questions put during the sessions devoted to the Bill to amend the Canadian law, the Minister of Fisheries and Oceans, Brian Tobin, addressed the Canadian Senate in the following terms:

"How do we deal with vessels that do not belong to NAFO, vessels that fly flags of countries they have never seen, vessels that fly flags of countries that neither the vessel nor the crew have ever visited? It is a flag of convenience. We began a policy under the previous government of trying to strip away those flags of convenience from those vessels. We discovered that, as quickly as we stripped a flag of convenience away, another flag from yet another country was issued.

Where we have been successful in stripping flags, we have even seen vessels that are literally without registration anywhere in the world and without a flag - stateless vessels - that have targeted endangered species on the Nose and Tail of the Grand Banks, vessels that are in every sense of the words not only pirate in nature but orphans in their orientation.

How do you make an agreement with people who belong to no organization, who change flags at their convenience and some of whom fly no flag? There is no way to deal. We can repeatedly, as we have done - all of us in this Parliament in both chambers on both sides - warn that they should leave or action will be taken. Our warnings have yielded no results."144
101. As the reservation was made at exactly the same time as that legislation was adopted, it is logical that the terms of the reservation ("the enforcement of such measures") should have the same meaning - or at least a broadly similar meaning - to the one given to the term "enforcement" in the debates on the actual Bill. The "enforcement" that the Ministers and Senators were discussing was enforcement by Canada with regard to "vessels that are in every sense of the words not only pirate in nature but orphans in their orientation", and not with regard to vessels - like the Estai - with a perfectly acceptable registration and flying just one perfectly valid flag.

102. Given this explicit declaration of intent made during the parliamentary debates in Canada, the expression used in the reservation, i.e., "the enforcement of such measures", should be taken to mean (i) enforcement by the flag State of the vessel fishing in the area in question, or (ii) direct enforcement against a stateless vessel. As the aim of the Canadian legislation was not to sanction bona fide flag States and vessels flying a bona fide flag - but rather "vessels that are in every sense of the words not only pirate in nature but orphans in their orientation" - one might conclude that the meaning of the "enforcement" of conservation and management measures in the reservation is precisely related to enforcement against those vessels. Against vessels flying a valid flag, there would be no question of an "enforcement" but rather of an abuse of law, a violation of international law - unless, of course, it was effected by means of appropriate diplomatic measures addressed to the flag States. Even in that eventuality, the fundamental exercise of rulemaking authority would still be an open question, but at least the enforcement procedure as such would not necessarily be submitted to the jurisdiction of the Court.

103. The effort made by the drafter of the reservation to qualify it and render legitimate this exclusion from the jurisdiction of the Court, does not entirely cover all actions of Canada. It is only those actions which are really and truly "conservation and management measures" which can be defended without the exercise of jurisdiction by the Court, precisely because this expression only relates to actions of a reasonable and relevant nature which may be considered to constitute a real "enforcement" of conservation and management measures, and are for that reason removed from the jurisdiction of the Court by virtue of Canada's reservation of 1994.

B. THE INTENTION OF CANADA 

104. The criteria of interpretation applicable in this context must include a review of the most logical and immediate evidence - the "best evidence" - of the intentions of the Government of Canada at that time. As has been said, it is logical to interpret the terms of the reservation as reflecting the meanings expressed during the debates on the actual Bill. In Chapter III of this Memorial (and in Section 3 of Chapter IV above), it has clearly been shown that the reservation of Canada must be interpreted in accordance with the situation prevalent at the time of the passing of the Bill that it was required to "protect" in whole or in part.

105. This accords with the way in which the Court has previously dealt with the legislative and parliamentary evidence serving as a basis for the intention of a State when making its reservations. This was clearly expressed in the Anglo-Iranian Oil Co. case in 1952145. The question put to the Court at that time was "whether . . . [its] jurisdiction is limited to the application of treaties or conventions accepted by Iran after the ratification of the Declaration, or whether it comprises the application of treaties or conventions accepted by Iran at any time"146. The Court's decision in that regard was quite clear:

"the Court cannot base itself on a purely grammatical interpretation of the text. It must seek the interpretation which is in harmony with a natural and reasonable way of reading the text, having due regard to the intention of the Government of Iran at the time when it accepted the compulsory jurisdiction of the Court."147 

106. There follows a long discussion concerning the propriety of the use by the Court, to assist in its interpretation of the reservation, of "the Iranian law of June 14th, 1931, by which the Majlis approved the Declaration"148. The Court reached the following decision:

"This clause, referring as it does to 'treaties and conventions which the Government will have accepted after the ratification of the Declaration', is, in the opinion of the Court, a decisive confirmation of the intention of the Government of Iran at the time when it accepted the compulsory jurisdiction of the Court."149
107. It is to a precisely similar end that the Debates of the Canadian Parliament during the period of 10 to 12 May 1994 have been studied in this pleading. The official declarations made by the responsible Ministers in reply to questions put by members of the Canadian Parliament leave one in no doubt as to the intention of the Canadian Government when it was adopting the Bill to amend the Coastal Fisheries Protection Act, in 1994. As the purpose of the reservation was clearly linked to the application of that legislation, the only appropriate conclusion is that the intention of the Government of Canada at the time at which it adopted the reservation was to secure itself against any judicial rejection of the type of "conservation and management measures" which was contemplated by Parliament at the time at which it passed that legislation, or any challenge to the "enforcement" of such measures.

1. What was Canada's intention?
108. There can be no doubt as to the initial general intention of the Government of Canada to terminate one Declaration of acceptance of the compulsory jurisdiction of the Court and to make a new one, containing the reservation. In reply to certain questions about the Bill that were raised in the Senate on 12 May 1994, the Minister of Fisheries and Oceans, Mr. Tobin, referred to Canada's adoption in 1970 of the Arctic Waters Pollution Prevention Act and pointed out that "that Act was passed after Canada had registered, exactly as we did on Tuesday, a reservation to the International Court of Justice"150. In an official communiqué issued on 27 March 1997, Canada declared that:

"In the absence of this kind of comprehensive system, a reference to the International Court of Justice would not be meaningful and the few remaining fish stocks of the Grand Banks would be destroyed while the legal process was underway."151
(It had doubtless been forgotten that provisional measures could be requested under Article 41 of the Statute of the Court, a procedure developed precisely in order to deal with this kind of situation.) 

109. On the following day, during the Debates in the Senate, the Minister for Foreign Affairs, André Ouellet, answered a question put by Senator Beaudoin and declared that:

"Our bill, which contains provisions that enable us to take action, has a solid legal basis. As you know, to protect the integrity of this legislation, we registered a reservation to the International Court of Justice, explaining that this reservation would of course be temporary and would apply only during such time as we felt was necessary to take retaliatory action against those engaged in overfishing."152
110. There can accordingly be no doubt that the general intention of the Government of Canada was to conceive of the reservation as a means of preventing Canada's actions in relation to these matters on the high seas from being referred to the Court. The next question is, then: at whom were such actions aimed? 
111. When the discussion of the Bill to amend the Coastal Fisheries Protection Act was continued in the House of Commons on 11 May 1994, Minister Tobin gave the following reply to a question relating to the enabling power conferred by the Bill:

"With respect to the specific question as to what is meant by vessels of a prescribed class, it is simply a reference that allows the government to prescribe or designate a class, a type or kind of vessel we have determined is fishing in a manner inconsistent with conservation rules and therefore against which conservation measures could be taken.

For example, we could prescribe stateless vessels. Another example is that we could prescribe flags of convenience. That is all that is meant. Those regulations will be available to the member, to his party, and to the fisheries committee."153
112. The Canadian Minister for Foreign Affairs went on to say that:

"We have every reason to believe that the legislation gives Canada the right to take action against these pirate vessels and that other countries will not challenge Canada's right to act."154
113. The Minister went on to point out that:

"We have said from the outset, and Canada's representatives abroad in our various embassies have explained to our European partners and other parties, that this measure is directed first of all toward vessels that are unflagged or that operate under so-called flags of convenience, and these are the people who act like irresponsible pirates and must be removed from the Nose and Tail of the Grand Banks."155
114. Senator St. Germain then put the following question:

"In Minister Ouellet's statement he stated that we are dealing with fishing pirates. Are we dealing only with them? Minister Ouellet made reference to other countries that will contest this law that we are enforcing. Can the Minister assure us that he has spoken to other countries that have traditionally fished in this area and they are prepared to abide by this legislation? Will enforcement put our law enforcement agencies, whether it is the armed forces or the Coast Guard, in an untenable position? Because the law enforcement agencies could not be put in a worse position than having a law before them that is unenforceable."

115. Minister Tobin then took the floor and, in reply to the question put by the Senator, explicitly declared that:

"With respect to the nations of the world, let us come to the question of NAFO, the Northwest Atlantic Fisheries Organization. The nations of the world that belong to a fisheries management organization include the European Union, the Japanese, the Russians, and the Cubans. All those nations, as well as Canada, are members of a multilateral fisheries management organization. We sit. We meet. We share science. We undertake research jointly. We share data back and forth. We jointly and collectively set quotas. We set individual sharing of the quotas for individual nations, as we set conservation rules. Each of us is responsible for ensuring that our fleets within our nation States abide by the quotas, and abide by the rules that have been established jointly by NAFO member States."156
"If there are examples" he went on to say, "of NAFO member vessels not abiding by the rules, it is up to each and individual member country to bring its vessels back into compliance. We have the means to achieve compliance within a negotiated agreement and within a multilateral organization. It does not always work perfectly; sometimes it works less perfectly than Canada would like, but there is an organization there. We say to our NAFO partners, when we find that vessels from the member States are not complying totally, 'Please bring those vessels into compliance.' So we can deal with those nations; theoretically, there it is."157
116. Mr. Tobin then gave an explicit definition of the aims of the Bill under discussion - "vessels fishing in the NAFO regulatory area" as referred to in the new reservation (d) to Canada's Declaration under the optional clause that had been filed only two days previously, describing them as "vessels that are unflagged or that operate under so-called flags of convenience, and these are the people who act like irresponsible pirates and must be removed from the Nose and Tail of the Grand Banks"158 and as "vessels . . . without registration . . . and without a flag - stateless vessels - that have targeted endangered species on the Nose and Tail of the Grand Banks, vessels that are in every sense of the words not only pirate in nature but orphans in their orientation"159.

117. Later on in the Debate, one Senator asked whether "Portugal and Spain, which traditionally have been the most reluctant to accept NAFO quotas, now readily accept quotas . . .?"160. Minister Tobin answered him as follows:

"There is an important distinction to be made here. Spain and Portugal, indeed, live within NAFO quotas. Spain and Portugal participate fully as NAFO member States . . . Having said that, it is true that some individual vessels, primarily from Portugal, become reflagged. They go to Panama, Honduras or Sierra Leone and obtain a flag of convenience in order to continue to fish without any regulation. . . . It is true that a disproportionate number of those vessels which all of us today have described as 'pirate vessels' have come from Portugal because they have been displaced as a result of the conservation measures of NAFO, but this is not a reflection upon Portugal or its participation in the NAFO rules."161
118. Senator Grafstein then made the following comment:

"The Minister has indicated the government intends to limit the exercise of these broad powers to the present evil or the present danger; that is, those foreign vessels he has defined as pirate vessels."

and went on to say that: 

"Would the Minister assure the Senate that in the event the government intends to go beyond the present evil . . . he will give Parliament an opportunity to at least scrutinize the expansion of such regulations so that Parliament can come to a determination as to whether or not the exercise of powers beyond the present intention is appropriate?"162
2. The effects of that intention
119. To put it briefly, the intention of the Government of Canada in 1994 was to force stateless vessels and their equivalents to comply with its conservation measures. As has been said in Section B.1.b above, the reservation of Canada is quite definite in its use of the term "vessels fishing" ("les bateaux pêchant"), which clearly reflects a tendency to take measures against certain vessels, i.e., vessels which without any doubt are failing to fly any flag or vessels falling into the category of "stateless" vessels on account of their having several registrations. What significance will the Court, then, give to that intention? 

120. In the first place, it is clear that any reasonable conservation and management measures adopted with the consent of other States would have been included. What is more, reasonable enforcement measures could have been included, i.e., either enforcement through the medium of the respective flag States or direct enforcement against "stateless" vessels. Canada's claim to be able to exercise a reasonable power in accordance with international agreements could, then, have been covered by the reservation.

121. Nonetheless, if the reservation of Canada means what it says, it has its limitations. If the current case goes beyond those limitations, it follows that the Court can exercise its jurisdiction under the optional clause and the matter may be dealt with. However the reservation cannot mean only what Canada says it means. The matter has to be subjected to the rules of interpretation already discussed, and a reasonable and objective interpretation must be presented and maintained163. Otherwise, the reservation will be virtually an "unlimited" reservation or one "made to measure" - of the most pernicious kind.

122. In fact, the jurisprudence exercised by the Court in this regard, from the Anglo-Iranian Oil Co. case to the Aegean Sea case by way of the Nuclear Tests cases164, clearly shows that reservations have to be given a cautious interpretation. What happens when a State, like Canada in the present case, has "more or less" manifested a certain intention but has drafted its reserve in such an awkward manner?

Is the Court going to leave the reservation without effect, in spite of the underlying intention? Will it give effect to the intention of the Declarant in spite of its reservation?

123. It may be thought that Canada's intention could have a great deal of weight. However that intention cannot go further than the terms employed which were carefully selected and which seem only to cover a part of that intention. If Canada had been able to act differently, it would have done so and the Court cannot now provide undefined and additional shades of meaning in accordance with which Canada's intention may be expressed. If Canada now comes before the Court and says that its intention always was to exclude any "measure of enforcement" of any "conservation and management measure" against any "vessel", the Court will then have to determine what "intention" of the Government of Canada must be taken into account, i.e., its intention in 1994, or its presumed intention in 1995, or perhaps even its 1996 version. There can be no doubt about the lasting significance of the words in which the late Judge Lachs stressed the importance "of ascertaining what that will was at the time the declaration was made, [and] thus of preventing the possibility of giving the act a post facto interpretation which would be contrary to the original one"165.

C. "EFFECTIVENESS" 

124. How can the Court react when confronted by a situation in which Canada has given its consent to the exercise of its jurisdiction; has withdrawn that consent under certain conditions and in certain cases; but has not fully specified the conditions and cases in which that consent is to be withdrawn? This means that we have to look at the matter of interpretation with respect to the "effectiveness", in whole or in part, of the reservation. Although effectiveness may be considered to be a norm of treaty interpretation that is subsidiary but at the same time important, there are clear limits to its application. As was found by the Court in the case concerning the Interpretation of Peace Treaties (Second Phase):

"The principle of interpretation expressed in the maxim: Ut res magis valeat quam pereat, often referred to as the rule of effectiveness, cannot justify the Court in attributing to the provisions for the settlement of disputes in the Peace Treaties a meaning which, as stated above, would be contrary to their letter and spirit."166
1. How can the reservation have a useful effect? 

125. It is, as we have already stressed, not difficult to imagine how disputes concerning the activity of regulation within the framework of NAFO could have arisen and how such a dispute could have been the subject of a protest or a referral to the Court, if the sensibilities of a member State of NAFO were sufficiently blunted. It is plausible to consider the reservation of Canada as having been conceived in a bid to avoid situations in which "disturbing" matters arising in connection with routine measures or enforcement activities might be contested by other member States of NAFO in relation to vessels flying their flag. What is more, it is relatively obvious that as the Canadian legislation was aimed at "vessels that are in every sense of the word not only pirate in nature but orphans in their orientation", to quote the eloquent expression used by Mr. Tobin, the only useful purpose of the reservation could have been to bar from any proceedings such States as might have been the owners of the "pirate" or "stateless" vessels at which the Canadian legislation was aimed.

126. It is to this explanation that the effectiveness of the reservation could be linked, as it is aimed at whatever State might attempt to submit a claim against Canada's action in relation to "vessels that are unflagged or that operate under so-called flags of convenience . . . the people who act like irresponsible pirates and must be removed from . . . the Grand Banks"167.

127. In fact, Senator St. Germain made the following statement to the Canadian Senate:

"In Minister Ouellet's statement he stated that we are dealing with fishing pirates. Are we dealing only with them? Minister Ouellet made reference to other countries that will contest this law that we are enforcing. Can the Minister assure us that he has spoken to other countries that have traditionally fished in this area and they are prepared to abide by this legislation?"168
128. The Minister did not really answer the question, apart from saying that "Canada is giving itself a broad-ranging authority, or extending its authority beyond 200 miles, expressly for the purpose of conservation"169. But he also went on to say that: "If there are examples . . . of NAFO member vessels not abiding by the rules, it is up to each and individual member country to bring its vessels back into compliance"170.

129. There was clearly a hope that "countries that have traditionally fished in this area" would "abide by this legislation" and would not call into question the law being enforced - this would have been placed within the framework of NAFO and would not have been a matter for concern. It was, then, other countries, which might represent or take the side of the "pirate vessels", and which would have to be prevented from bringing a case. For a member of NAFO, having one of its vessels (not a pirate vessel nor a "stateless vessel") inspected by the Canadian authorities in the predictable exercise of a power to enforce "conservation and management measures" in the NAFO area, could not have been contemplated in 1994 and was not to be tolerated in 1995. That issue should surely not be blocked by a reservation conceived - and adopted - with a very different end in view.

2. How could the reservation have been worded differently?
130. If those involved in drafting the reservation in 1994 had clearly wished to obtain the outcome now sought by Canada and resist the exercise of the Court's jurisdiction in this case, the matter would have been quite simple. Reservation (d) could have been drafted as follows: "disputes with regard to, arising from or concerning the exercise of jurisdiction by Canada in the NAFO Regulatory Area . . .".

It could also have been drafted as follows:

"disputes with regard to, or arising directly or indirectly from the adoption or imposition of any conservation and management measure by Canada and any action taken in relation to vessels fishing in the NAFO Regulatory Area, as defined in the Convention on Future Multilateral Co-operation in the North-West Atlantic Fisheries, of 1978, or elsewhere . . .". 

131. It could even have been drafted as follows:

"disputes with regard to or arising from, whether directly or indirectly, the exercise of all powers by Canada in relation to its policies of conservation and management of fisheries with respect to any vessel fishing or its flag State . . .". 

131. Whatever might have been the alternative adopted by Canada, it was quite possible for it to "guard itself" against any proceedings taken in relation either to its "conservation and management measures" on the high seas, or to the underlying legislation and its claim to exercise jurisdiction on the high seas. The fact remains that Canada did not do so.

132. The lack of "coverage" becomes indisputable when one looks at the current reservations made by other States.

3. Other current reservations
133. When one attempts to determine the intention of States, in particular with regard to the acceptance of the Court's jurisdiction in accordance with the system of the "optional clause" in Article 36, paragraph 2, of the Statute, it is also as well to analyse certain well-known examples, in the public domain, of other methods which might have been adopted in order to express a reservation to that acceptance of jurisdiction. It is useful to analyse other examples of reservations ratione materiae appended to declarations relating to maritime questions.

134. For example, reservation (d) of Barbados excludes:

"(d) disputes arising out of or concerning jurisdiction or rights claimed or exercised by Barbados in respect of the conservation, management or exploitation of the living resources of the sea, or in respect of the prevention or control of pollution or contamination of the marine environment in marine areas adjacent to the coast of Barbados."171 

135. The relevant reservation of Malta excludes:

"Disputes with Malta concerning or relating to: 

(. . .)

(b) the continental shelf or any other zone of maritime jurisdiction and the resources thereof,  . . .

(d) the prevention or control of pollution or contamination of the marine environment in marine areas adjacent to the coast of Malta."172 

136. The relevant reservation of India excludes:

" (10) disputes with India concerned or relating to: 

(. . .)

(b) the territorial sea, the continental shelf and the margins, the exclusive fishery zone, the exclusive economic zone, and other zones of national maritime jurisdiction including for the regulation and control of marine pollution and the conduct of scientific research by foreign vessels. "173 

137. The relevant reservation of New Zealand excludes:

"II . . . (3) disputes arising out of, or concerning, the jurisdiction or rights claimed or exercised by New Zealand in respect of the exploration, exploitation, conservation or management of the living resources in marine areas beyond and adjacent to the territorial sea of New Zealand but within 200 nautical miles from the baselines from which the breadth of the territorial sea is measured."174 

138. The reservation of the Philippines excludes disputes:

"(e) arising out of or concerning jurisdiction or rights claimed or exercised by the Philippines -  

(i) in respect of the natural resources, including living organisms belonging to sedentary species, of the sea-bed and subsoil of the continental shelf of the Philippines, or its analogue in an archipelago, as described in Proclamation No. 370 dated 20 March 1968 of the President of the Republic of the Philippines; or

(ii) in respect of the territory of the Republic of the Philippines, including its territorial seas and inland waters."175
139. It would have been quite possible for the drafter of the reservations of Canada to have drawn more extensively upon the elements of the five aforementioned reservations. The Declaration of Canada made no exceptions similar to the one made by Malta; it could have excluded:

"Disputes with [Canada] concerning or relating to: (b) the continental shelf or any other zone of maritime jurisdiction, and the resources thereof [including the NAFO Regulatory Area as defined in the Convention on Future Multilateral Co-operation in the North West Atlantic Fisheries, 1978]."

If it had done so, submission (C) of the Application of Spain and, possibly, submission (B) would doubtless not have survived the objections alleging a lack of jurisdiction.

140. Neither did Canada make any reservation similar to that of India. This means that it could have excluded:

"disputes with [Canada] concerning or relating to: . . . (b)  . . . other zones of national maritime jurisdiction including for the regulation and control of  . . . [fishing including the NAFO Regulatory Area as defined in the Convention on Future Multilateral Co-operation in the North West Atlantic Fisheries, 1978]". 

141. Canada's Declaration under the optional clause did not provide for any exception similar to that of New Zealand. In that case, it might have eliminated:

"disputes arising out of, or concerning, the jurisdiction or rights claimed or exercised by [Canada] in respect of the exploration, exploitation, conservation or management of the living resources in marine areas beyond and adjacent to the territorial sea [of Canada], [including the NAFO Regulatory Area as defined in the Convention on Future Multilateral Conservation in the North West Atlantic Fisheries, 1978]". 

If the reservation of Canada had been drafted in those terms, Spain's case would absolutely not have been brought in 1995, as even submission (A) of the Application of Spain would have been excluded.

142. Neither did the Declaration of Canada make any exception similar to that of Barbados. If it had done so, it could have excluded:

"disputes arising out of or concerning jurisdiction or rights claimed or exercised by [Canada] in respect of the conservation, management [and] exploitation of the living resources of the sea". 

Once again, if the reservation of Canada had been drafted in those terms, the Application of Spain would not have been filed in 1995.

143. Indeed, the fact that Canada adopted reservation (d) in May 1994 in full knowledge of the adoption by Barbados of its reservation in 1980 and the adoption by New Zealand of its reservation in 1977, would seem to imply that Canada would have been perfectly well able to adapt its reservation (d) to correspond exactly to our suggestion, which would have made it almost impossible for the present case to have been brought. However, the fact that this did not occur is worthy of reflection. It can be seen from this that Canada had no intention of obtaining the same sort of result as was attained, for example, by Barbados or New Zealand, through the medium of their respective reservations. It follows that the intention of Canada had to be different. 

144. The reasons for which an intention is given expression in one way or another are many and varied, and without any doubt evanescent. It is difficult to give any good reasons to explain why Canada's stated policy according to which "stateless" vessels were targeted by its "conservation and management measures", changed so radically during the period of six months following the adoption of the Canadian legislation. It is just as difficult to know or to say why Canada refrained from adopting a more broadly-worded reservation in 1994, which would have served to exclude every part of Spain's current claims - just as the reservations of Barbados and New Zealand would appear to have done. It is possible that Canada, as the host country of the seat of NAFO, thought that the public adoption of a reservation at that time would be very embarrassing. Or possibly Canada did not wish to reveal the fact that certain policies might have been aimed at bringing about a radical modification of the proclaimed policy in the near future, and that their new law would be applied to vessels flying a valid flag belonging to one of the member States of NAFO instead of to "pirate" or "stateless" vessels of a quite different kind.

145. It is no use speculating upon those reasons and that "about turn" which was neither announced nor predicted. The only point that the Court needs to consider is simply that Canada did not exclude large portions of its activity from the jurisdiction of the Court. Canada did not exclude actions going beyond normal "conservation and management" measures or measures of "enforcement" relating to areas of the high seas. Canada did not exclude either the consideration by the Court of the fact of its having adopted certain legislation and promulgated certain regulations, nor the continued threat of jurisdiction and power in areas of the high seas, directed against vessels and nationals of Spain. Canada did not exclude " . . . disputes arising out of, or concerning, the jurisdiction or rights claimed or exercised by [Canada] in respect of the exploration, exploitation, conservation or management of the living resources in" the North Atlantic  - whether or not they were on the high seas.

146. The only conclusion that can be drawn is that Canada is still subject to the jurisdiction of the Court with respect to these matters. However, even though (as was shown in Chapter II, Section II, of this Memorial), the original intention of Canada might have been to "protect the integrity of its legislation", its intention was no more than partly implemented or attained.

4. Spain's interpretation does not deprive the reservation of its meaning
147. We have already developed a number of arguments which together explain that there are functions that may be covered by the existing reservation (d) which are perfectly valid, which would enable a rational objective to be attained and which could correspond to a realistic or valid concern of the Government of Canada in 1994, as clearly expressed by that Government at that time.

148. If Canada had taken any one of the seven "measures" listed in Table V in relation to the amendment of 3 March 1995 to the above-mentioned Coastal Fisheries Protection Regulations, with regard to Spanish vessels on the high seas, in the NAFO area and without the specific agreement of Spain - or of the European Union as a member of NAFO - would the taking of such a measure have violated international law? As it will be shown later in this case, such an exercise of power by a State is contrary to the international freedom of the high seas, and constitutes a violation of one of the oldest and clearest norms of international law. In the House of Commons debates on the Bill to amend the Coastal Fisheries Protection Act of 11 May 1994, the Minister of Fisheries and Oceans, Mr. Tobin, gave the following reply to a question concerning the enabling power contained in the Act:

"essentially the bill gives the government the enabling power, by amending the current Coastal Fisheries Protection Act, to act outside 200 miles in a manner consistent with how we act inside 200 miles"176. 

149. This kind of action, taken outside the 200-mile limit, is a provocation aimed at principles of international freedom that have been accepted since the time of Grotius. If, however, there had been an international agreement (as for example an agreement between the members of NAFO or pursuant to the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks) for a measure of control to be established over the NAFO Regulatory Area or elsewhere, and if it had been implemented by the coastal States, that would have been possible - it would have been accepted or agreed in advance.

150. However, in the absence of any such agreement, there would have been a violation even if the action of Canada had been confined to the carrying out of inspections and the taking of decisions with regard to a number of prohibited actions, followed up by complaints to NAFO headquarters, or to the European Union, or to Spain. Here we would remind the Court of what was said by Minister Tobin during the debate of the Canadian Senate, when he was describing the NAFO procedure:

"The citations we issue are sent to NAFO headquarters . . .  The information is then passed on to each of the member States and the enforcement action is taken. The responsibility for fulfilling that enforcement action - that is, fines, penalties, and so on - rests with the member State177."

151. Although this follow-up (or "enforcement activity") would have been quite appropriate from the standpoint of international law, the inspection and the initial exercise of jurisdiction would have continued to be out of keeping with freedom on the high seas unless, of course, there had been an agreement or consent had been given by the flag State of the vessel inspected.

5. Meaning and effect of the reservation made by Canada
152. Nonetheless, the meaning and the effect flowing from the reservation of Canada are both substantial. This would apply, under present-day circumstances, to a whole range of situations in which Canada has made it quite clear that it wishes to be protected against judicial controversies. "Interpretation for effectiveness" has, for that reason, no need to go any further than a review of the broad interpretations according to which a meaning and an effect may reasonably be given to the reservation.

a. With regard to vessels of a NAFO member State fishing in the NAFO area
153. Canada's "conservation and management" measured consisting of inspection and correction would not be contrary to the international law concerning vessels of NAFO member States fishing in the NAFO area on the high seas, as they would be covered by the NAFO Agreement. The same would hold good, mutatis mutandis, with regard to the application of the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks. This means that Canada would be protected by its reservation with regard to any dispute relating to such actions, as a "dispute" relating to those questions would arise or would concern such measures as would really be "conservation and management measures" in the true sense of the term178.

154. However, if those "conservation and management measures" consist of inspection and arrest, those actions would be contrary to international law and, probably, to both the NAFO Agreement as well as the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks. This would mean that Canada would not be protected by its reservation as those actions would go beyond what "conservation and management measures" are supposed to be, and one would no longer be concerned with "conservation and management measures" falling within the framework of that reservation.

155. What can we say about enforcement? Canada's "enforcement" measures consisting of citation and complaint would not be contrary to international law in relation to NAFO vessels fishing in the NAFO area on the high seas. They would also be covered by the NAFO Agreement and (possibly) by the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks. Canada would also be protected by its reservation with regard to any dispute concerning those actions as such "enforcement measures" are valid in every respect179. However, if the "enforcement" measures were to consist of inspection and arrest, they would be contrary to international law and likewise infringe the NAFO Agreement, and Canada would not be protected by its reservation, as those measures would go beyond what appropriate "enforcement measures" could be, and are not - in any proper sense - enforcement measures on the high seas. The stopping, inspection and arrest of a vessel would be permitted in keeping with the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks, but only in keeping with the strict conditions laid down in Article 21, paragraph 8, and Article 16, and only by other member States in relation to a vessel flying the flag of a member State, after notification to the flag State, or in the event of the flag State's failing to comply with its undertakings under the Convention.

b. With regard to vessels of non-NAFO States fishing in the NAFO area
156. With regard to vessels flying the flag of a non-member State of NAFO fishing in the NAFO area on the high seas, even if Canada's "conservation and management" measures consist only of inspection and correction, they would technically be contrary to international law as having been taken on the high seas. Any injury could have been relatively insignificant. However, Canada would be protected by its reservation against the seisin of the Court in relation to any dispute on those actions, as a "dispute" relating to those questions would obviously arise from, or relate to "conservation and management measures" undoubtedly valid in the area specified. However, if those actions consisted of inspection and arrest, they would be contrary to international law and Canada would not be protected by its reservation with regard to any disputes arising from those actions, as those démarches go beyond what appropriate "conservation and management measures" ought to be - without, however, being "conservation and management measures" within the meaning of the reservation of Canada. Neither would they be "conservation and management measures" within the meaning of the definition given in Article 1, paragraph 1 (b), of the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks; they would under no circumstances be accepted, within the meaning of that Convention, in relation to States not parties to it.

157. Once again, in relation to non-NAFO vessels fishing in the NAFO area on the high seas, if "enforcement" actions were to consist of citations and complaint, they would not constitute violations of international law as such, even though they would not be well-founded in general international law. However, in that event, Canada would still be protected by its reservation in respect of any dispute relating to those actions. Nonetheless, if the "enforcement" were to consist of inspection and arrest, those actions would be contrary to international law and Canada would not be protected by its reservation, as those démarches are not enforcement measures on the high seas in the proper sense of the term, and accordingly go beyond what appropriate "enforcement measures" ought to be (see aforementioned comments on the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks).

c. With regard to "stateless" and "pirate" vessels
158. Any "conservation and management" measures taken by Canada in good faith with respect to "stateless" or "pirate" vessels fishing in the NAFO area on the high seas would not be contrary to international law, as vessels flying more than one flag or "pirate" vessels are put in the category of vessels without nationality. In any case, Canada would be protected by its reservation, as a "dispute" concerning those questions would "arise out of or concern" undoubtedly valid "conservation and management measures", without any account having to be taken of the nationality of the "vessels fishing in the NAFO regulatory area". Even if those actions were to consist of inspection and arrest, there would be no violation of international law as vessels flying more than one flag or "pirate" vessels are put in the category of vessels without nationality, so that there would be no international damage or injury. What is more, Canada would be protected by its reservation with regard to any dispute concerning those actions, as they would be classed as "conservation and management measures" which could be appropriate with regard to "stateless" or "pirate" vessels.

159. If "enforcement" by Canada with respect to "stateless" or "pirate" vessels fishing in the NAFO area were to consist of citation and complaint, those actions would not be contrary to international law, even though they would imply an open question as to the time at which the citation ought to be issued or the complaint made. The result would doubtless accord with Article 21, paragraph 17, of the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks180. Canada would be protected by its reservation with respect to any dispute relating to those actions. Even if that "enforcement" were to consist of inspection and arrest, those actions would not be contrary to the international law relating to "stateless" or "pirate" vessels and Canada would be protected by its reservation with regard to any dispute concerning those actions as the nature of the "enforcement measures" appropriate to "stateless" or "pirate" vessels is well known.

d. Conclusions
160. In conclusion: Canada could, without violating international law, have resorted to "conservation and management measures" on the high seas with regard to vessels of member States of NAFO, provided that those measures had been relevant démarches of inspection and correction and provided that enforcement had consisted of a citation and a complaint. Canada would have been completely protected by its reservation in that hypothesis. Canada would likewise have acted in accordance with international law - and would once again have been completely protected by its reservation - if it had taken similar "conservation and management measures" and enforcement measures with regard to "stateless" or "pirate" vessels caught in the act of fishing in the NAFO Regulatory Area. If Canada had considered resorting to those measures with regard to vessels of States that were not members of NAFO, if would have been completely protected by its reservation even if its actions would otherwise have been in violation of international law.

161. Nonetheless, if Canada had thought of inspecting and arresting vessels, both as a "conservation and management measure" and as an "enforcement measure", that action would obviously have been contrary to international law (if not to the NAFO Agreement) if taken with respect to NAFO member States and, clearly, if taken in respect to States not members of NAFO. In that event, the reservation of Canada relating to "disputes arising out of or concerning conservation and management measures taken by Canada . . . and the enforcement of such measures" would not have protected Canada against those States.

162. As for "stateless" or "pirate" vessels, Canada would always have been free to stop them and even to inspect and arrest them, without violating international law. What is more, Canada would certainly be protected by its reservation if those "conservation and management measures" and "enforcement measures" were to stop short of arrest and very probably if those measures were to include both inspection and arrest. In that eventuality, those démarches would more likely be considered as acceptable in the case of "stateless" vessels, without nationality, so that the reservation would operate in accordance with its terms even if those measures included the inspection and arrest of such vessels.

D. ABSENCE OF A DISPUTE 

163. As we have already said, Canada drafted its reservation in a restrictive manner. It could have included a much wider range of activities than it did. Canada did not, by its reservation, exclude from the jurisdiction of the Court the promulgation of legislation and regulations, or the continuous threat of laying claim to jurisdiction and power in areas of the high seas in relation to vessels and nationals of Spain. Canada did not exclude "disputes arising out of or concerning the jurisdiction or rights claimed or exercised by [Canada] in respect of the exploration, exploitation, conservation or management of the living resources in" the North Atlantic - whether on the high seas or elsewhere. The only conclusion that may be drawn is that, if Canada had wished not to have been in any way subjected to the jurisdiction of the Court, it did not succeed in that endeavour. It is still, with regard to those questions, wholly subject to the jurisdiction of the Court.

164. The promulgation of the Canadian legislation and the promulgation of its regulations concerning all States on the high seas, do not accord with international law. Canada is in breach of its international legal obligation to respect the freedom of the high seas (with the exceptions that are accepted, to a limited extent, in the contemporary law of the sea). This dispute is incorporated into submission (A) of the Application of Spain.

165. The principal submission of Spain as it appears in its application is worded as follows: "(A) that the Court declare that the legislation of Canada, in so far as it claims to exercise a jurisdiction over ships flying a foreign flag on the high seas, outside the exclusive economic zone of Canada, is not opposable to the Kingdom of Spain". (That submission may be termed the submission of "inopposability".) This dispute with Canada is, then, a matter of current concern, a "disagreement on a point of law or fact, a conflict of legal views or interests"181. 

166. It should also be noted that the second submission of Spain in its Application was the following: "(B) that the Court adjudge and declare that Canada is bound to refrain from any repetition of the acts complained of, and to offer to the Kingdom of Spain the reparation that is due, in the form of an indemnity the amount of which must cover all the damages and injuries occasioned"182. (This may be termed the "injunctive" submission.) No action taken by Canada has affected the validity or existence of those submissions or that dispute.

167. Lastly, the third submission made in the Application of Spain describes a dispute which likewise persists and is still in existence today: "(C) that, consequently, the Court declare also that the boarding on the high seas, on 9 March 1995, of the ship Estai flying the flag of Spain and the measures of coercion and the exercise of jurisdiction over that ship and over its captain constitute a concrete violation of the aforementioned principles and norms of international law" (this may be described as a "declaratory" submission).

168. In fact, the content of the three submissions - the submission of inopposability, the injunctive submission and the declaratory submission - goes well beyond the scope of the reservation made by Canada. A dispute concerning an important and fundamental legal position certainly goes a good deal further than disputes "arising out of or concerning conservation and management measures taken by Canada with respect to vessels fishing in the NAFO regulatory area . . . and the enforcement of such measures".

169. This dispute does not "arise from" any kind of "conservation and management measure"; it does not "concern" any kind of "conservation and management measure". It does not arise out of or concern any kind of "enforcement of such measures". It rather arises out of or concerns the adoption, promulgation and maintenance in force of a national legislation from which the actual "conservation and management measures" have derived and on which that enforcement was itself based.

170. This argument is not overtly in contradiction with any obvious intention of Canada. It is clear that, given what has just been said concerning the reservations of other States, Canada cannot actually have intended to exclude this kind of question relating to a general dispute concerning Canada's right to exercise its jurisdiction on the high seas and to claim rights on the high seas for specific purposes. If Canada had wished to exclude such questions, it could easily have done so.

__________

 

CHAPTER V
ADMISSIBILITY OF THE APPLICATION
I. The existence of a legal dispute between the Kingdom of Spain and Canada 

171. As the jurisdiction of the Court has been established, the Kingdom of Spain considers that its claim against Canada meets all of the requirements of admissibility.

As was stated in Section 3 of the Application of 28 March 1995, there does exist a legal dispute between the Kingdom of Spain and Canada183. The facts described in that same Application, together with those set forth in Chapter II of this Memorial, constitute a glaring, flagrant and very serious violation by Canada of fundamental rules of both customary and treaty law.

Taking its stand upon an internal legislation that is absolutely incompatible with the most entrenched principles of international law, Canada, by its attitude, as manifested by diplomatic notes, declarations by its political representatives and through the acts of its agents, displays a recalcitrant determination to attempt to defend its recourse to the use of force on the high seas against vessels flying a foreign flag, and for a purpose that has absolutely no justification in legal terms, to submit them to its jurisdiction. 

It is therefore established -  as has already been said in the Application:

"that a dispute exists between the Kingdom of Spain and Canada, which going beyond the framework of fishing, seriously affects the very integrity of the mare liberum of the high seas and the freedoms thereof, a basic concept and category of the international order for centuries, and implies, moreover, a very serious infringement of the sovereign rights of Spain, a disquieting precedent of recourse to force in inter-State relations which, if it is not sanctioned by the proper authority of a decision of the Court, could well lead to an escalation of tension and violence that the Kingdom of Spain wishes to avoid by means of its Application in order to bring the discussion back into the framework of international law . . ." 

Section 3 of that same Application concluded with the following passage:

"Recourse to an international judicial settlement, rather than unilateral coercion aimed at imposing its own objectives at any cost, constitutes for Spain - and we think that the same ought to hold good for Canada, an allied country which has always respected international law and the jurisdiction of the Court - the necessary measure for the peaceful settlement of disputes between States which respect each other and conduct themselves in an appropriate manner in their mutual relations and with other States."

172. The facts dating from after the filing of the Application have had no effect upon its raison d'être.

II. The dispute with Spain concerning Canada's rights to take measures on the high seas has not been settled by any kind of political settlement between Canada and the European Community 

173. In particular, and quite apart from the condition of member States of the European Community with regard to agreements entered into between that organization and the non-member States, we can positively assert that the Agreement between the Community and Canada, dated 15 April 1995, did not put an end to the dispute between Spain and Canada and did not do away with the object of that dispute or diminish the relevance of the decision of the Court.

The Agreement between the European Community and Canada, dated 15 April 1995, contains a multiplicity of instruments, i.e., an Agreed Minute with annexes that are a part of it, an Exchange of Letters and an Exchange of Notes. The contents of the Agreement have already been set forth in another part of this Memorial (Chap. II, Sect. IX). At this stage, we would merely remind the Court that the principal object relates to the promotion of a system of reinforced control of fishing activity in the NAFO area, such as to permit - with the co-operation of the Parties - a rational management and conservation of the fisheries. To that end, the European Community and Canada agreed on the immediate and provisional application of a series of measures, in the hope that, before 31 December 1995, those measures - included in the Agreed Minute - should be incorporated into a Protocol which would enter into force once it had been signed by the majority of member States of NAFO.

The Agreement between the European Community and Canada would certainly not have been negotiated at such speed, without the pressure of events set in train by the Application of Spain to the Court. That circumstance was reflected in the exchange of letters between the Community and Canada. The letter from Canada states that 

"I can confirm that the posting of a bond for the release of the vessel Estai and the payment of bail for the release of its master cannot be interpreted as meaning that the European Community or its member States recognize the legality of the arrest or the jurisdiction of Canada beyond the Canadian 200-mile zone against fishing vessels flying the flag of another State",

and goes on to say that:

"I can also confirm that, expeditiously, the Attorney General of Canada will consider the public interest in his decision on staying the prosecution against the vessel Estai and its master; in such case, the bond, bail and catch or its proceeds will be returned to the master".

The letter from the European Community, after having reproduced the text of the letter from Canada, expressed its agreement on the understanding that: 

"for the European Community, the stay of prosecution against the Estai and its master is essential for the application of the said Agreed Minute, and therefore the bond, bail and the catch of its proceeds must be returned to the master on the date of the signature of the Agreed Minute". 

174. The satisfaction of these conditions184 and the conclusion of the agreement served to diminish tensions so that Spain was not obliged to request the indication of provisional measures, which had seemed to be an imminent and inevitable development at the beginning of April. The agreement was also supposed to permit the development of the proceedings before the Court in such a way as to avoid undesirable degrees of tension185. However, one cannot in any way claim that the dispute between Canada and Spain no longer exists or that the elements that characterized it and which are translated into the petitum of the Kingdom of Spain, have been substantially modified. The case is still going forward as on no point has Canada as yet given satisfaction.

175. In the first place, we would draw attention to the precariousness of the agreement included in the Agreed Minute which, according to the provision laid down in paragraph E, will in any case cease to apply on 31 December 1995 even if NAFO has not been able to adopt the measures described in the Minute by that time.

In the second place, we would stress the weakness of the undertakings entered into. Indeed, for the European Community (paragraphs C.1, second sub-paragraph of the Agreed Minute): 

"any re-insertion by Canada of vessels from any European Community Member State into its legislation which subjects vessels on the high seas to Canadian jurisdiction will be considered as a breach of this Agreed Minute186. 

Was this not the very least that could be said? It is a statement of the obvious. A violation of the Agreed Minute would hardly be anything more than the last link in a chain of offences against international norms for which Canada may be called upon to answer.

The most important thing is, in any event, that the repeal of the Regulation of 3 March 1995 which, in particular, subjected vessels from Spain and Portugal to the provisions of the Coastal Fisheries Protection Act of 12 May 1994 (paragraph C.1, sub-paragraph 1, of the Agreed Minute), does not only contain no provision ensuring continuity and providing for any sanction in the event of non-compliance, but likewise co-exists with the reasserted vigour of the Act which serves as a basis for that Regulation and whose international unlawfulness has been denounced by the Kingdom of Spain. 

The Agreement between the European Community and Canada unfortunately signifies no unconditional and irrevocable commitment by Canada such as to prevent it from repeating any attempt to exercise its jurisdiction, possibly by having recourse to measures of coercion in relation to vessels flying foreign flags -  and in particular the flags of member States of the Community - sailing the high seas and fishing there, outside its own fishing area. The Coastal Fisheries Protection Act is still in force in Canada, which does not acknowledge that it has acted in violation of international law, and does not accept the obligation to make the requisite reparation. What Canada has been able to agree with the European Community in the Agreement of 15 April 1995 is of little consequence; the dispute with the Kingdom of Spain is still intact, and Canada is persisting in its unlawful action.

Canada may at any time reintroduce the Regulations of 3 March 1995 or any measure such as to have an equivalent effect. What is more, even the Coastal Fisheries Protection Act is a constant threat to such vessels flying foreign flags as may sail and engage in fishing activity on the Grand Banks of Newfoundland, outside Canada's fishing area187. In that regard, we would remind the Court that, in the unilateral and discriminatory categorization of flags of convenience, vessels from certain Caribbean and African countries are targeted by the Regulation of 25 May 1994, which is still in force188.

The determination of the Government of Canada to pursue a policy of unilateral expansion of its jurisdiction in the international maritime areas doubtless heralds a resumption of incidents that may well be extremely serious and imply an absolute need for a judicial decision putting an end to the temptation to resort once again to types of conduct implying that genuine customary norms of the law of the sea must be modified by means of a massive and systematic violation, combined with a consistent recourse to the use of force189. A unilateral action, when it claims to force itself upon the legitimate exercise of sovereignty by others, is quite simply an act of domination190. 

Last but not least, the agreement between the European Community and Canada reached on 15 April 1995 was not in any way aimed at putting an end to the legal dispute between the European Community - and at least one of its member States, the Kingdom of Spain - and Canada. Canada persists in a unilateral policy, implying the possible use of force on the high seas with respect to vessels flying a foreign flag and their crews, with the aim of satisfying objectives of expansion - a policy from which it has only desisted for a while for technical reasons. On this point, the Agreed Minute (D.1) is perfectly clear:

"The European Community and Canada maintain their respective positions on the conformity of the amendment of 25 May 1994 to Canada's Coastal Fisheries Protection Act, and subsequent regulations, with customary international law and the NAFO Convention. Nothing in this Agreed Minute shall prejudice any multilateral convention to which the European Community and Canada, or any Member State of the European Community and Canada, are parties, or their ability to preserve and defend their rights in conformity with international law, and the views of either Party with respect to any questions relating to the Law of the Sea."191
176. While the agreement between the European Community and Canada maintains intact the rights of both the Community and the Kingdom of Spain as a member State of the organization in the fields of jurisdiction that had been transferred to it, that agreement could not in any event have alienated the rights of Spain as a sovereign State within those spheres of jurisdiction that were specific to it. 

Fishing - and more concretely the conservation and management of fish stocks - is in fact an area of Community jurisdiction192. It is then to the Community that it falls, both inside and outside its boundaries and in its relations with both non-member States and international organizations, to develop a common policy. This is done by adopting measures of conservation and management of fisheries as well as measures to enforce them (provided that the member States are enabled to take such measures). This may likewise be done by means of regulations applied in the maritime areas under the jurisdiction of the member States, or by agreements with other States and resolutions of international organizations, such as NAFO, in which the European Community participates. Spain, like other members of the Community, is not a member of that organization. Its only participation is through the medium of Community institutions193.

However, there is no Community flag. Vessels - and the exercise of jurisdiction over those vessels - are still a matter for the sovereign competence of States. Canada must have been aware of this when, in its Regulations of 3 March 1995, it claimed to be able to prohibit fishing by vessels flying the Spanish and Portuguese flags eo nomine.

This is the boundary between what can be seen as the conservation and management of fisheries and the enforcement of measures of that nature, and what falls outside that domain, what has nothing to do with either conservation or management and which is the responsibility of the State. 

Indeed, the agreement between the European Community and Canada provides the most authentic evidence of the limits to the interpretation of the measures of management, conservation and enforcement which Canada now seems to wish to extend to cover the whole of the universe. The agreement proves that there is something else. The agreement reinforces the view that the extent of the reservation of Canada coincides with the extent of the competences in relation to fishing that have been transferred to the European Community by its member States. And if there is anything more than this - and it is true that there is something more - it will remain outside the agreement and, without any doubt, outside the scope of that reservation.

The object of the Application of the Kingdom of Spain is quite concrete and is still relevant194. The Court has jurisdiction. The Application is admissible. The Court will decide195.

III. The dispute with Spain concerning Canada's right to take measures on the high seas has not been settled by the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks 

177. The fact that the United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks adopted the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks has no effect upon the admissibility of Spain's complaint against Canada in this case.

178. There is nothing in the Agreement that is out of keeping with any position taken by Spain in this case or in any other context. As has already been stressed, however, a great many elements of the Agreement are in direct contradiction with the declared position of Canada with respect to the unilateral exercise of sovereignty over fishing resources in the high seas and with regard to the vessels of other States and, what is more, it sheds light on the meaning that may be given to Canada's reservation to its acceptance of the jurisdiction of the Court. 

179. No reasonable interpretation of the reservation of Canada may be based upon the meaning and overall content to be given to the "conservation and management measures" and permitted "enforcement measures" as described and contemplated in that Agreement. In addition, it must not be forgotten that Canada itself accepted the definition of "conservation and management measures" contained in the Agreement, i.e., measures ". . . adopted and applied consistent with the relevant rules of international law as reflected in the (1982) Convention and this Agreement"196.

180. In the present context, the most important thing is that nothing in the Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks will have the slightest effect upon the substance of the present dispute. Any agreement or understanding included in the provisions of that Agreement will go as far as the provisions of that Agreement and no further, and will not affect, will not preclude, will not cause the withdrawal or the suspension of any alternative complaint made previously by Canada in relation to Spanish sovereignty over Spanish vessels on the high seas. It follows that they have no effect on the existence of a "dispute" for the purposes of the present case.

IV. The claim filed in the Federal Court of Canada by the owners of the Estai 

181. On 28 July 1995, a "Statement of Claim" was filed in the Federal Court of Canada, Trials Division, in which the Plaintiff was José Pereira e Hijos S.A., described as "a body corporate under the laws of Spain . . . [that] at all times material hereto was the owner and operator of the M.V. Estai and Enrique Dávila González as a Master Mariner and a resident and citizen of Spain and at all times material hereto . . . the Master of the Motor Vessel Estai". "This action is brought against her Majesty the Queen in Right of Canada pursuant to the provisions of the Crown Liability and Proceedings Act of Canada pursuant to section 23 of the Crown Liability and Proceedings Act. This action is also brought against the Attorney General of Canada in his capacity as Attorney General of Canada. The Defendant, the Minister of Fisheries and Oceans, is the Chief Officer of the Department of Fisheries and Oceans of the Government of Canada"197.

The Statement sets forth a claim, by the applicants, to an indemnity for damages caused to the vessel, the owners and the crew of the Spanish vessel Estai, as a result of action taken by the Canadian Coast Guards as from 9 March 1995 and subsequent actions in the Canadian port and before the Courts of Canada, and includes testimonies such as

"the Plaintiff Enrique Dávila González was forced to walk through a gauntlet of hostile demonstrators who had remained behind after the conclusions of the public demonstration. During the journey, the Plaintiff Enrique Dávila González was abused, jostled and subjected to obscenities and an assault was committed when eggs were thrown at the Plaintiff Enrique Dávila González and Spanish, French, German and European Community Diplomats accompanying him". 

This claim made by Spanish nationals has no effect upon the Application filed by the Kingdom of Spain and instituting proceedings against Canada before the Court in March 1995. Indeed, the Application of Spain before the Court is presented as a consequence of the violation of international obligations by Canada, of direct concern to the Spanish State.

On the contrary, what is also stressed by the separate claim filed by the Spanish nationals in the Federal Court of Canada on 28 July 1995, is their conviction, reached on legal grounds, that the Canadian Authorities acted unlawfully when engaging in the actions which began on 9 March of that year. For that reason, those actions occasioned a claim for damages.

V. Some considerations of procedure in relation to admissibility 

182. With reference to the letter from the Agent of the Kingdom of Spain dated 1 May 1995 which implied that, during the meeting held on 27 April between the Parties and the President of the Court, it had been agreed that questions of jurisdiction and admissibility should be discussed in a first phase, the representative of Canada concluded his letter dated 15 May by observing that:

"However, the Order of 2 May 1995 provides, consistent with the agreement between the Parties on 27 April, that only the question of jurisdiction should be separately determined before any proceedings on the merits. It follows that issues that do not involve questions of jurisdiction are not to be addressed at this time. It is understood that the Parties retain the right to raise questions of admissibility at an appropriate stage."

The Kingdom of Spain would like to stress that, during the meeting between the Parties and the President of the Court on 27 April, the representative of Canada showed no interest when it was suggested that an initial procedural phase should be devoted to jurisdiction and admissibility, which gives the impression - at least to the Agent of Spain -  that all the preliminary objections of the respondent State were limited to the question of jurisdiction.

This perception was very properly translated into the Order of the Court dated 2 May 1995, of which the fourth preliminary paragraph reads as follows:

"at a meeting between the President of the Court and the representatives of the Parties held on 27 April 1995 it was agreed that the question of the jurisdiction of the Court in this case should be separately determined before any proceedings on the merits . . .". 

The representative of Canada said as much in his letter of 15 May, when he acknowledged that during that meeting it had been agreed that the question of jurisdiction "should be separately determined before any proceedings on the merits".

However, the conclusion drawn by the representative of Canada may lead to manifestly abusive procedural claims by the respondent State. "It follows", he says "that issues that do not involve questions of jurisdiction are not to be addressed at this time. It is understood that the Parties retain the right to raise questions of admissibility at an appropriate stage."
183. Although, in this regard, Canada has not specified what it means by an appropriate stage, the respondent State cannot claim that the Court should proceed to a separate procedural phase on admissibility, if its objection alleging a lack of jurisdiction is not upheld. If Canada considers the Application of Spain to be inadmissible, it is already in a position to attempt to justify that view, as it does not depend either on contingencies or on circumstances presently unknown or that will be unknown to it when it is required to substantiate its Counter-Memorial. May Canada have no fear of being adversely affected by the jurisdiction of the Court merely on account of its having put forward some reasons for considering the Application to be inadmissible198.

Canada must give a clear answer to the Kingdom of Spain during this phase of the proceedings, saying whether or not there are grounds for alleging inadmissibility in this case. The raising of a large number of preliminary objections scattered over a period of time does not accord either with the sound administration of justice or with good faith. What is more, and without any doubt, the practice of the Court does not include any case in which matters of admissibility were dealt with during a separate procedural phase.

Admissibility and jurisdiction have always gone together like a pair of Siamese twins199, except where the Court had joined the objection to the merits - prior to the revision of the Rules of Court in 1972 - or considered - after that revision200 - that the objection did not possess an exclusively preliminary character201. It should be said in passing that this can apply just as well to an argument alleging inadmissibility or to one alleging a lack of jurisdiction, as such arguments are frequently given the same content or a very similar content, perhaps because the differentiation between the two concepts202 varies according to the circumstances203.

If one takes it that all objections relating to the application and interpretation of jurisdictional clauses are essentially matters of jurisdiction, while those that are based on other considerations relate to admissibility204 two sources of confusion can be explained:

(1) one due to the incorporation into jurisdictional clauses of requirements specifically relating to the judicial function but also existing apart from them; and

(2) another arising from the incongruous content of an admissibility lato sensu, which includes, on the one hand, the consideration (as a matter of course) of the existence and subject of the dispute within the natural limits of the judicial function and the formal conditions for the filing of an application205, and, in addition, certain objections that are nothing more than delaying tactics (such as the failure to exhaust internal remedies). The first is a logical point of view, taken prior to the consideration of the Court's jurisdiction; the second would be one that, on account of its character, the Court would be unwise to consider before it had established its jurisdiction (admissibility stricto sensu)206. 

However, if those terms had been refined, those confusions might have been avoided207, but the Court preferred not to involve itself in a task which it very probably considered to be of secondary importance208, being delicate and out of keeping with its freedom of appreciation in casu209.

This means that the logic of those who have advised deciding on questions of jurisdiction before deciding on the question of admissibility stricto sensu210 has frequently been compromised211, although that has neither interfered with nor perturbed the logic of the calendar according to which it is as well to avoid there being any gap between the different decisions. It should be pointed out that, in accordance with that logic - the logic of the judicial calendar - the practice of the Court has been particularly consistent212.

184. What is more, Article 79, paragraph 1, of the Rules of Court currently in force, stipulates very precisely that: 

"Any objection by the respondent to the jurisdiction of the Court or to the admissibility of the application, or other objection the decision upon which is requested before any further proceedings on the merits, shall be made in writing within the time-limit fixed for the delivery of the Counter-Memorial . . ."

This sets a limit to the appropriate stage at which a party may have the right to raise questions of admissibility, to which the letter from the Representative of Canada refers and which is laid down by the Rules of Court. This means that:

(1) Canada cannot, after the filing of its Counter-Memorial, claim to be able to be able to raise objections to the admissibility of the Application in relation to questions logically preceding the establishment of the jurisdiction of the Court to entertain the case;

(2) Canada cannot, after the filing of its Counter-Memorial, claim to be able to raise objections to the admissibility of the Application which in fact constitute nothing more than a second attempt to raise such additional objections to jurisdiction as may have been dismissed or omitted; and,

(3) Canada cannot, after the filing of the Counter-Memorial, claim to be able to raise objections to admissibility stricto sensu, or in other words reasons unrelated to the Declarations of acceptance of the jurisdiction of the Court by the Parties whose logical consideration comes immediately after the establishment of the Court's jurisdiction in this case. 

It will be the Court that, if it should find that the objection "does not possess, in the circumstances of the case, an exclusively preliminary character", will determine the time-limits for the further proceedings on the merits (Art. 79, para. 7, of the Rules of Court)213.

__________

 

SUBMISSION
The Kingdom of Spain requests the Court to adjudge and declare that, regardless of any argument to the contrary, its Application is admissible and that the Court has, and must exercise, jurisdiction in this case. 

Signed: José Antonio Pastor Ridruejo.

Agent of the Kingdom of Spain

28 September 1995

__________
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FOOTNOTES

1 "The States parties to the present Statute may at any time declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other State accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning:

(a) the interpretation of a treaty;

(b) any question of international law;

(c) the existence of any fact which, if established, would constitute a breach of an international obligation;

(d) the nature or extent of the reparation to be made for the breach of an international obligation."

2 Article 36, paragraph 4, of the Statute of the Court provides that "Such declarations shall be deposited with the Secretary-General of the United Nations, who shall transmit copies thereof to the parties to the Statute and to the Registrar of the Court". With regard to the requirement of consent as a basis of the Court's jurisdiction and, more particularly, the formalities that must be complied with for that consent to be given in accordance with the provisions of Article 36, paragraph 2, of the Statute, the Court has already reached a conclusion, more particularly in the cases concerning the Right of Passage over Indian Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, pp. 146-147 and Temple of Preah Vihear, Preliminary Objections, Judgment, I.C.J. Reports 1961, p. 31; likewise in the case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 412.

3 This is the critical date in this context. See for example Nottebohm, Preliminary Objection, Judgment, I.C.J. Reports 1953, pp. 122-123; Right of Passage over Indian Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, pp. 141-143; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, pp. 420-421; ibid., Merits, Judgment, I.C.J. Reports 1986, pp. 28-29.

4 Article 36, paragraph 2, of the Statute, taken together with the Declarations of the parties, constitutes "the law governing the question" (Nottebohm, Preliminary Objection, Judgment, I.C.J. Reports 1953, p. 122). The same Judgment affirms that the characteristic of the Court's compulsory jurisdiction "is that it results from a previous agreement which makes it possible to seise the Court of a dispute without a Special Agreement, and that in respect of disputes subject to it, the Court may be seised by the means of an Application by one of the parties" (ibid.).

5 See I.C.J. Yearbook 1993-1994, pp. 115-116.

6 See I.C.J. Yearbook 1993-1994, p. 88.

7 See Chapter II of this Memorial, para. . . .

8 See case concerning the Right of Passage over Indian Territory Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 144: "It is not necessary that the 'same obligation' should be irrevocably defined at the time of the deposit of the Declaration of Acceptance for the entire period of its duration. That expression means no more than that, as between States adhering to the Optional Clause, each and all of them are bound by such identical obligations as may exist at any time during which the Acceptance is mutually binding." The jurisprudence of the Court draws no distinction between the use of the expressions principle of reciprocity (ibid., pp. 144, 145, 147; Interhandel, Judgment, I.C.J. Reports 1959, p. 23) and condition of reciprocity (see for example Phosphates in Morocco, Judgment, 1938, P.C.I.J., Series A/B, No. 74, p. 22; Electricity Company of Sofia and Bulgaria, Judgment, 1939, P.C.I.J., Series A/B, No. 77, p. 81; Anglo-Iranian Oil Co., Preliminary Objection, Judgment, I.C.J. Reports 1952, p. 103; Certain Norwegian Loans, Judgment, I.C.J. Reports 1957, p. 23). Reference has also been made at times to the operation of reciprocity and to the right of reciprocity (see Right of Passage over Indian Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, pp. 144, 148) and to the notion of reciprocity (see Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 419; see also the case concerning Right of Passage over Indian Territory Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 145). Article 36, paragraph 3, of the Statute of the Court moreover employs the expression condition of reciprocity in a difference sense - as a condition which suspends the entry into force of the Declaration - which is of no significance to our approach, which is to determine the role of reciprocity to establish in casu the jurisdiction of the Court in accordance with such Declarations of the Parties as are in force.

9 See, finally, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, pp. 398, 44 ; ibid., Merits, Judgment, I.C.J. Reports 1986, p. 142.

10 "By these Declarations, jurisdiction is conferred on the Court only to the extent to which the two Declarations coincide in conferring it" (Anglo-Iranian Oil Co., Preliminary Objection, Judgment, I.C.J. Reports 1952, p. 103); "the jurisdiction of the Court depends upon the Declarations made by the Parties in accordance with Article 36, paragraph 2, of the Statute on condition of reciprocity; and that, since two unilateral declarations are involved, such jurisdiction is conferred upon the Court only to the extent to which the Declarations coincide in conferring it" (Certain Norwegian Loans, Judgment, I.C.J. Reports 1957, p.  23).

11 "When a case is submitted to the Court, it is always possible to ascertain what are, at that moment, the reciprocal obligations of the Parties in accordance with their respective Declarations." (Right of Passage over Indian Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 143.)

12 See Anglo-Iranian Oil Co., Preliminary Objection, Judgment, I.C.J. Reports 1952, p. 103; Certain Norwegian Loans, Judgment, I.C.J. Reports 1957, pp. 23-24; Interhandel, Judgment, I.C.J. Reports 1959, p. 23. At an earlier stage, Phosphates in Morocco, Judgment, 1938, P.C.I.J., Series  A/B, No. 74, p. 23.

13 Right of Passage over Indian Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 145: "it is clear that the notions of reciprocity and equality are not abstract conceptions. They must be related to some provision of the Statute or of the Declarations."

14 The PCIJ, in the case concerning Phosphates in Morocco, Judgment, 1938, P.C.I.J., Series A/B, No. 74, pp. 23-24, found that the expression "situations or facts" covers, in as broad a term as possible, all those elements which might occasion a dispute. The Hague Court drew a clear distinction between situations and facts which are the source of the dispute and other facts or situations which constitute the source of the rights claimed (Phosphates in Morocco, Judgment, 1938, P.C.I.J., Series A/B, No. 74, pp. 24 and 26; Electricity Company of Sofia and Bulgaria, Judgment, 1939, P.C.I.J., Series A/B, No. 77, p. 82; Right of Passage of Over Indian Territory, Merits, Judgment, I.C.J. Reports 1960, pp. 33-36). Furthermore, "the facts and situations which have led to a dispute must not be confused with the dispute itself" (Interhandel, Judgment, I.C.J. Reports 1959, p. 22).

15 Canada has not officially established an exclusive economic zone, but it has extended its fishing zone up to the 200-mile limit. Henceforth, all references to that economic zone are to be interpreted accordingly.

16 See the documents in Annex 1 to this Memorial.

17 See the document in Annex 2 to this Memorial.

18 The Note is in Annex 3 to this Memorial.

19 The text is in Annex 4 to this Memorial.

20 See the documents in Annex 5 to this Memorial.

21 Note Verbale No. 24/95, in Annex 6 to this Memorial.

22 Note Verbale No. 25/95 of 9 March 1995 is in Annex 7 to this Memorial.

23 See the complete text of the Note in Annex 8 to this Memorial.

24 Note No. JLO 0747, the text of which is in Annex 9 to this Memorial.

25 The text of the Note Verbale is in Annex 3 to this Memorial.

26 See the text of the Community Statement in Annex 12 to this Memorial.

27 The text of the Note is in Annex 11 to this Memorial.

28 The document is in Annex 12 to this Memorial.

29 The document is in Annex 13 to this Memorial.

30 See the text of the Act in Annex 14 to this Memorial. Any further reference to the 200-mile width of the Canadian fishing zone will be to nautical miles.

31 See Chapter 12 of the Act in relation to point 8 of Chapter 14 of this Act.

32 It is significant that the concept of the "presential sea" originated with a Chilean naval officer, Admiral J. Martínez Bush ("La tâche fondamentale de cette génération est l'occupation effective de notre mer", in Mes del Mar, Viña del Mar, 4 May 1990; and "El Mar Presencial: actualidad, desafíos y futuro", in Mes del Mar, Viña del Mar, 2 May 1991), where the argument becomes more global and brings in geostrategic and geopolitical considerations.

33 See Canada. House of Commons Debates, Vol. 133, No. 068, 1st session, 35th Parliament. Official Report (Hansard). Wednesday, May 11, 1994. The document forms Annex 15 to this Memorial.

34 Ibid., pp. 4212, 4213.

35 Ibid., p. 4213.

36 Ibid., p. 4215.

37 Ibid., p. 4216.

38 Ibid., p. 4222.

39 Ibid., p. 4217.

40 Ibid., p. 4218.

41 Ibid., p. 4216.

42 Ibid., pp. 4221 and 4222.

43 Ibid., p. 4220.

44 See Debates of the Senate, Thursday 12 May 1994, in Annex 16 to this Memorial.

45 Ibid., p. 463.

46 Ibid., p. 463.

47 Ibid., pp. 463 and 464.

48 Ibid., pp. 465 and 466.

49 Ibid., pp. 468 and 469.

50 Ibid., p. 470.

51 Ibid., p. 472.

52 Ibid., p. 469.

53 Ibid., p. 472.

54 The text of the Regulations was published in the Canada Gazette, Part II, Vol. 128, No. 12, of 15 June 1994 and forms Annex 17 to this Memorial.

55 See the complete text of the Note Verbale in Annex 18 to this Memorial.

56 See the text of the Regulations in the Canada Gazette, Part II, Vol. 129, No. 6 of 22 March 1995, Annex 19 to this Memorial.

57 See the letter of 15 February 1995 from Mr. MacDonald, MP, Chair, House of Commons Standing Committee on Fisheries and Oceans, to Mr. John R. Beck, Ambassador of the European Commission in Ottawa. The letter is in Annex 20 to this Memorial. It should be noted that during the 1994 parliamentary debates, Mr. Tobin refrained from describing Spanish fishing vessels in such terms, even remotely. As far as Portuguese vessels are concerned, it is not easy to see whether they are regarded as "pirate" vessels outright or as vessels protected by flags of convenience, as Mr. Tobin's assertions in Parliament in 1994 would seem to suggest.

58 Its essentials will be found in the Community legal texts published in extenso in (EEC) Council Regulation No. 2141/70, of 20 October 1970, establishing a common policy for structures in the fisheries sector (see the full text in the Official Journal of the European Communities (hereinafter O.J.E.C.), No. L 236/2 of 27 October 1970; (EEC) Council Regulation No. 2142/70, of 20 October 1970, for the common organization of markets in the fisheries sector (O.J.E.C. No. L 236/5, of 27 October 1970); (EEC) Council Regulation No. 100/76, of 19 January 1976, for the common organization of markets in the fisheries products sector (O.J.E.C. No. L 20/1, of 28 January 1976); (EEC) Council Regulation No. 101/76, of 19 January 1976, for the establishment of a common policy for structures in the fisheries sector (O.J.E.C. No. L 20/19, of 28 January 1976; (EEC) Council Regulation No. 170/83, of 25 January 1983, instituting a community scheme for fishery resources conservation and management (O.J.E.C. No. L 24/1, of 27 January 1983); (EEC) Council Regulation No. 171/83, of 25 January 1983, laying down certain technical measures for the conservation of fishery resources(O.J.E.C. No. L 24/14, of 27 January 1983) and (EEC) Council Regulation No. 3760/92, of 20 December 1992, establishing a community scheme for fisheries and agriculture (O.J.E.C. No. L 389/1, of 31 December 1992).

59 Articles 2 of Regulations 2141/70 and 101/76.

60 See Article 1 of Regulation 170/83.

61 See Article 3 of Regulation 170/83.

62 Articles 2 et seq. of Regulation 170/83.

63 Cf. this decision in European Court Reports, 1977, pp. 1279 et seq. 

64 This idea will be developed later, in Chapter V of this Memorial, in connection with "admissibility".

65 This Convention was the object of (EEC) Council regulation No. 3179/78, of 28 December 1978, concerning the ratification by the European Economic Community of the Convention of Future Multilateral Co-operation in the Northwest Atlantic Fisheries (O.J.E.C. No. L 378/1, of 30 December 1978). The text of this Convention is included as Annex No. 21 of this Memorial.

66 The full text of this official news release is in Annex No. 22 to this Memorial.

67 The Canadian newspapers which published this news are reproduced in Annex No. 23 to this Memorial.

68 The whole text of this Agreement (translated in the form of an "Agreed Minute") and of its Annexes, is in Annex No. 24 to this Memorial.

69 The text of this statement is in Annex No. 25 to this Memorial.

70 The complete text of this Draft appears in Annex 26 to this Memorial.

71 Leo Gross has pointed out that, in practice, States apply the "contracting-in" principle when making the declaration and the "contracting-out" principle when making reservations (Compulsory Jurisdiction under the Optional Clause: History and Practice, in L.F. Damrosch, ed., The International Court of Justice at a Crossroads, Dobbs Ferry, N.Y., 1987. pp. 21-22).

72 Sir Gerald Fitzmaurice, The Law and Procedure of the International Court of Justice, II, Cambridge, 1986, p. 512. "Consent and willingness may coincide or they may not - Fitzmaurice observes further on - but they are quite distinct concepts. Probably when it comes to the point of actual proceedings, very few States submit willingly to compulsory arbitration or adjudication; but they may have consented to do so, and must then act accordingly. Consent does not necessarily, and certainly in law need not imply willingness" (ibid., p. 742).

73 See E. Lauterpacht, Aspects of the Administration of International Justice, Cambridge, 1991, p. 50. He was thus confirming an observation made by H. Lauterpacht 40 years earlier in order to highlight the importance of the jurisdictional problems at the Court  "with few exceptions, in all cases in which a defendant State has been brought before the Court by a unilateral application, it has pleaded to the jurisdiction of the Court" (The Development of International Law by the International Court, London, 1958, p. 94). Judge Lauterpacht had expressed himself in similar terms in his separate opinion in the case concerning Certain Norwegian Loans, ( I.C.J. Reports 1957, p. 64). Similarly, in his dissenting opinion in the case concerning Interhandel, Judgment, Judge Lauterpacht observed that "admittedly, once that consent has been given the Court will not allow the obligation thus undertaken, or the effectiveness of that obligation, to be defeated by technicalities or evasion" (I.C.J. Reports 1959, p. 114).

74 Even if jurisdiction were established on another basis (e.g., the forum prorogatum).

75 Case concerning Application for Revision and Interpretation of the Judgment of 24 February 1982 in the Case concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Tunisia v. Libyan Arab Jamahiriya), Judgment, I.C.J. Reports 1985, p. 216. The Court recalls this in the case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports 1986, p. 33.

76 In that case, it would be correct to apply Article 53 of the Statute: it grants the party appearing the right to call upon the Court to decide in favour of its claim. The Court must, before doing so, satisfy itself that it has jurisdiction.

77 "The Application of the French Government is based clearly and precisely on the Norwegian and French Declarations under Article 36, paragraph 2, of the Statute. In these circumstances the Court would not be justified in seeking a basis for its jurisdiction different from that which the French Government itself set out in its Application and by reference to which the case has been presented by both Parties to the Court" (Certain Norwegian Loans, Judgment, I.C.J. Reports 1957, p. 25). In this connection, the Court's attitude with respect to what is termed the automatic reservation seems particularly revealing. The Court did not consider ex officio the validity of the reservation (nor the declaration which contains it): on the contrary, it disregarded the problem and decided to apply the reservation, deeming that the two Parties accepted it (I.C.J. Reports 1957, pp. 26-27). This is also true in the case concerning Interhandel, Interim Protection, Order of 24 October 1957, (I.C.J. Reports 1957, pp. 105 et seq.), and in Interhandel, Judgment, (I.C.J. Reports 1959, pp. 6 et seq.). The Court made a determination by reference to another objection raised by the Respondent - and relating to the inadmissibility of the Application - and the automatic reservation was the only objection on which the Court considered it did not have to rule (I.C.J. Reports 1959, pp. 26, 29).

78 See Chapter IV of this Memorial.

79 "The seising of the Court is one thing, the administration of justice is another", the Court itself warned in the Nottebohm case Preliminary Objection, Judgment, I.C.J. Reports 1953, p. 122. See also the separate opinion of Judge H. Lauterpacht and the dissenting opinion of Judge Guerrero in the case concerning Certain Norwegian Loans, Judgment, (I.C.J. Reports 1957, pp. 45-46 and 69).

80 In the Nottebohm case Preliminary Objection, Judgment, I.C.J. Reports 1953, pp. 119-120 the ICJ clearly established that Article 36, paragraph 6, of the Statute confers upon it the power to settle any question relating to its jurisdiction. See also Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 425.

81 See Phosphates in Morocco, Judgment, 1938, P.C.I.J., Series A/B, No. 74, p. 23; Electricity Company of Sofia and Bulgaria, Judgment, 1939, P.C.I.J., Series A/B, No. 77, pp. 76, 87; Anglo-Iranian Oil Co., Preliminary Objection, Judgment, I.C.J. Reports 1952, pp. 104-105; Right of Passage over Indian Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 146; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 418.

82 See Anglo-Iranian Oil Co., Preliminary Objection, Judgment, I.C.J. Reports 1952, p. 105; Phosphates in Morocco, Judgment, 1938, P.C.I.J., Series A/B, No. 74, p. 22. See also the dissenting opinion of Judges Jennings and Schwebel in Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, pp. 546 and 620.

83 "Ordinary canons of treaty interpretation ought, in principle, to apply", according to G. Fitzmaurice (The Law and Procedure of the International Court of Justice, II, op. cit., p. 503). This point had already been expressed in great detail by Judge Read, in his dissenting opinion in the case concerning Anglo-Iranian Oil Co., Preliminary Objection, Judgment,I.C.J. Reports 1952, pp. 142, 145. The Canadian Judge found no reason why the unilateral wording of the Declarations of acceptance of the jurisdiction of the Court would render the principles of international law governing the interpretation of treaties inapplicable.

84 By invoking the requirements of good faith, the Court, by analogy, applied the rules of the law of treaties to the declarations of acceptance of the compulsory jurisdiction of the Court in other fields, such as that of the denunciation of that acceptance (see Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 420.)

85 See Aegean Sea Continental Shelf, Judgment, I.C.J. Reports 1978, pp. 17 et seq., in particular, pp. 21-37, where the Court reasons on the basis of a reservation to the jurisdiction of the Court under a treaty (Articles 17 and 39 of the 1928 General Act of Arbitration in relation to Articles 36, paragraph 1, and 37 of the Statute of the Court), which reasoning could easily be replaced by the argument which might have been expected if the interpretation of this reservation had been placed in the context of a declaration of acceptance of the compulsory jurisdiction of the Court under Article 36, paragraph 2, of the Statute; in fact, the Court refers, in certain parts of its reasoning (pp. 22, 23, 29) to two kinds of reservations indiscriminately and uses the text of the Applicant's reservations to its declaration of acceptance of the compulsory jurisdiction of the Court under Article 36, paragraph 2, of the Statute to corroborate its interpretation of the reservations of the Applicant, which is bound by the General Act (pp. 23-26).

86 See Fisheries Jurisdiction (United Kingdom v. Iceland), Jurisdiction of the Court, Judgment, (I.C.J. Reports 1973, p. 15).

87 See joint dissenting opinion in Nuclear Tests (Australia v. France), Judgment, I.C.J. Reports 1974, pp. 350-352. In connection, in particular, with the Pact of Bogotá of 30 April 1948 (Articles XXXI and LV, the latter relating to the formulation of reservations to the Pact, thus including Article XXXI, which "shall, with respect to the State that makes them, apply to all signatory States on the basis of reciprocity", see Border and Transborder Armed Actions (Nicaragua v. Honduras), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1988, p. 69 et seq., particularly pp. 85-88. The analogy regarding interpretation as between reservations to the treaties and reservations to the declarations under Article 36, paragraph 2, of the Statute of the Court is, moreover, wholly compatible with the independence of its effects and with its different dynamic: the reservations of the declarations are not necessarily subject to the strict system of formulation and acceptance/objection which is characteristic of the reservations made to treaties. As the Court observes in the last-mentioned case (I.C.J. Reports 1988, p. 85): "in the absence of special procedural provisions those reservations may, in accordance with the rules of the general international law on the point as codified by the 1969 Vienna Convention on the Law of Treaties, be made only at the time of signature or ratification of the Pact or at the time of adhesion to that instrument". See also, on this point, the very interesting remarks in the separate opinion of Judge Shahabuddeen (ibid., pp. 138-144).

88 See, lastly, Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1994, p. 122, in which the Court remarks, regarding the intention of one of the Parties to sign or not to sign an agreement, that "nor could any such intention, even if shown to exist, prevail over the actual terms of the instrument in question". And also, in the same case, "whatever may have been the motives of each of the Parties, the Court can only confine itself to the actual terms of the Minutes as the expression of their common intention, and to the interpretation of them which it has already given" (I.C.J. Reports 1995, p. 22.).

89 Temple of Preah Vihear, Preliminary Objections, Judgment, I.C.J. Reports 1961, p. 32: "the Court considers that it must interpret Thailand's 1950 Declaration on its own merits, and without any preconceptions of an a priori kind, in order to determine what is its real meaning and effect if that Declaration is read as a whole and in the light of its known purpose, which has never been in doubt". The Judgment further states that "in so doing, the Court must apply its normal canons of interpretation, the first of which, according to the established jurisprudence of the Court, is that words are to be interpreted according to their natural and ordinary meaning in the context in which they occur". These rules had already been set forth by the Permanent Court in its advisory opinion in the case concerning Polish Postal Service in Danzig: "It is a cardinal principle of interpretation that words must be interpreted in the sense which they would normally have in their context, unless such interpretation would lead to something unreasonable or absurd" (P.C.I.J., Series B, No. 11, p. 39); then they are recalled by the Court in its advisory opinion on the Competence of the General Assembly for the Admission of a State to the United Nations, Advisory Opinion, (I.C.J. Reports 1950, p. 8). Also, in the case concerning South West Africa, Preliminary Objections, the Court warned that, when the rule of interpretation, according to which the natural and ordinary meaning of the words must be relied on, "results in a meaning incompatible with the spirit, purpose and context of the clause or instrument in which the words are contained, no reliance can be validly placed on it" (I.C.J. Reports 1962, p. 336).

90 In the case concerning Anglo-Iranian Oil Co., Preliminary Objection, Judgment, I.C.J. Reports 1952, the Court - having rejected "a purely grammatical interpretation of the text", believing that "both contentions (the Iranian and British ones) [are] compatible with the text" - suggests that it should "seek the interpretation which is in harmony with a natural and reasonable way of reading the text, having due regard to the intention of the Government of Iran at the time when it accepted the compulsory jurisdiction of the Court". To depart from this rule, the Court says, would require "special and clearly established reasons". Since in this case there are no such reasons, the declaration "must be interpreted as it stands, having regard to the words actually used". In this case, Iran's intention to exclude was supported by its prior denunciation of the treaties relating to the capitulatory régime: "(This being so) it is reasonable to assume . . . that when the Government of Iran was about to accept the compulsory jurisdiction of the Court, it desired to exclude from that jurisdiction all disputes which might relate to the application of the capitulatory treaties, and the Declaration was drafted on the basis of this desire". The Court analyses the intention of the declarant State to fix the scope of its consent to the jurisdiction of the Court, focusing upon the possible reasons for such exclusion a State might have which, having denounced the treaties in question, nevertheless entertained doubts about the legal effects of its denunciation, and the Court concludes that "it was the manifest intention of the Government of Iran to exclude from the jurisdiction of the Court disputes relating to the application of all treaties or conventions accepted by it before the ratification of the Declaration" (I.C.J. Reports 1952, pp. 104-106). On the other hand, Canada has not denounced the conventions in force in the NAFO area . . . See also Right of Passage over Indian Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 142, where the words used in the Portuguese Declaration are construed "in their ordinary sense"; similarly, in Temple of Preah Vihear, Preliminary Objections, Judgment, I.C.J. Reports 1961, pp. 32-33, where, referring to the Judgment in the Anglo-Iranian Oil Co. case, the Court notes that the principle of the ordinary meaning does not entail that words and phrases are always to be interpreted in a purely literal way, and, referring to the advisory opinion in the case of the Polish Postal Service in Danzig (P.C.I.J., Series B, No. 11), it explains that this principle does not apply where it would lead to something unreasonable or absurd: the case of a contradiction would clearly come under that head, the Court concluded. See also Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports 1986, p. 31.

91 "Clever drafting cannot insure against the risk that the Court might refuse to give jurisdictional reservations their intended effect", as was knowingly asserted by A.D. Sofaer, Legal Adviser in the Department of State (in a letter addressed to A. D'Amato on 3 December 1985, and quoted by the latter in "The U.S. should accept, by a new declaration, the general compulsory jurisdiction of the World Court", A.J.I.L., 1986, p. 332).

92 See, in this connection, Aegean Sea Continental Shelf, Judgment, I.C.J. Reports 1978, pp. 21 et seq.
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See also the findings of the ICJ in the case concerning the Applicability of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement of 26 June 1947, Advisory Opinion, I.C.J. Reports 1988, pp. 27-30; and more recently in the East Timor case, Judgment of 30 June 1995, p. 11 (para. 22). 

184 On this point, the Kingdom of Spain must reserve its rights in relation both to the conditions in which the confiscated catch was restored to the Captain of the Estai and to the reparation claimed on account of the unlawful conduct of Canada.

185 More precisely, the Government of Spain, with a view to reducing conflict in the area, decided on 3 June to reduce its naval presence affording protection to the fishing fleet to no more than one patrol boat. In the same way, just a few days later, it waived the suspension of the Agreement with Canada that did away with visas.

186 In the same way, paragraph C.2 of the Agreed Minute goes on to say that: "For Canada, any systematic and sustained failure of the European Community to control its fishing vessels in the NAFO Regulatory Area which clearly has resulted in violations of a serious nature of NAFO conservation and enforcement measures may be considered as a breach of the Agreed Minute. The European Community and Canada shall consult before taking any action on the foregoing."

187 It is interesting to draw attention to the paragraph relating to the Attorney General's intervention in which he asked for the discontinuance of the proceedings against the Estai and in which he declared that: "The Attorney General is satisfied that Canada has properly exercised its jurisdiction both by amending our Federal Law to address the problem of foreign overfishing, and by taking proceedings by way of prosecution".

188 In its Advisory Opinion of 1988 on the Applicability of the Obligation to Arbitrate, the Court found that "a dispute may arise even if the party in question gives an assurance that no measure of execution will be taken until ordered by decision of the domestic courts" (I.C.J. Reports 1988, p. 30, para. 42). 

Previously, the Advisory Opinion had referred to a communication from the Secretary-General aimed at informing the Court that: "in his opinion, a dispute within the meaning of section 21 of the Headquarters Agreement existed between the United Nations and the United States from the moment the Anti-Terrorism Act was signed into law by the President of the United States and in the absence of adequate assurances to the Organization that the Act would not be applied to the PLO Observer Mission to the United Nations". (Ibid., pp. 27-28, para. 36).

The first proposition unanimously decided by the Court in 1988 was worded as follows:

"In the view of the Court, where one party to a treaty protests against the behaviour or a decision of another party, and claims that such behaviour or decision constitutes a breach of the treaty, the mere fact that the party accused does not advance any argument to justify its conduct under international law does not prevent the opposing attitudes of the parties from giving rise to a dispute concerning the interpretation or application of the treaty" (ibid., p. 28, para. 38; emphasis added).

189 14 June 1995 saw the first reading in the Canadian House of Commons of a Bill respecting the Oceans whereby the Parliament "wishes to reaffirm Canada's role as a world leader in oceans and marine resource management" (First Preambular Paragraph). In this Bill, which serves - inter alia - to complement the Coastal Fisheries Protection Act, a definition of the fishing areas of Canada is given, in an ambiguous and inconsistent manner, as "areas of the sea adjacent to the coast of Canada that are prescribed in the regulations" (paras. 16, 25 (b) and 27). On 8 June 1995, Mr. Tobin, the Canadian Minister of Fisheries and Oceans, during the presentation of that Bill to Parliament, indicated that the new legislation would provide a legal framework for a new Oceans Management Strategy which would aim, among other objectives, to "assert Canada's sovereign rights over the ocean areas and resources by declaring an Exclusive Economic Zone and a Contiguous Zone" and "extend existing environmental regulations to the new Exclusive Economic Zone and the new Contiguous Zone" . After having listed a number of Canada's achievements with respect to the development of the Law of the Sea, Mr. Tobin remarked that: "The federal government in the late 1980s and early 1990s no longer led Canada into the forefront of global oceans policy. Now, this government is reclaiming Canada's role as a world leader." 

190 Charles Chaumont described it in this way in his lecture on public international law, Receuils des Cours of the Academy of International Law, 1970, Vol. 129, p. 468. He went on to say that "To give a unilateral act the status of a norm or manifestation of authority, is akin to what is the sin of classical Law, the incorporation into legislation of the power of the strong over the weak."

191 What is more, paragraph D, subparagraph 2, of the Agreed Minute provides that: "Any limitation to the NAFO Regulatory Area or any parts thereof of the measures referred to in this Agreed Minute shall not be deemed to affect or prejudice the position of the European Community with regard to the status of the areas within which coastal States exercise their fisheries jurisdiction."

192 See Judgment of the Court of Justice of the European Communities (case 804/79), European Court Reports 1981, pp. 1045 et seq.; and 14 July 1976, (cases 2, 4 and 6/76, European Court Reports 1976, pp. 1279 et seq.)

193 See Chapter II of this Memorial.

194 "the primary duty of the Court is to discharge its judicial function and it ought not therefore to refuse to adjudicate merely because the Parties, while maintaining their legal positions, have entered into an agreement one of the objects of which was to prevent the continuation of incidents. . . 
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In any event it cannot be said that the issues now before the Court have become without object; for there is no doubt that the case is one in which 'there exists at the time of the adjudication an actual controversy involving a conflict of legal interests between the Parties' (Northern Cameroons, Judgment, I.C.J. Reports 1963, pp. 33-34).

Moreover, if the Court were to come to the conclusion that the interim agreement prevented it from rendering judgment, or compelled it to dismiss the Applicant's claim as one without object, the inevitable result would be to discourage the making of interim arrangements in future disputes with the object of reducing friction and avoiding risk to peace and security." (Fisheries Jurisdiction (United Kingdom v. Iceland), Merits, Judgment, I.C.J. Reports 1974, pp. 18-20).

195 "Not merely requirements of judicial propriety, but statutory provisions governing the Court's constitution and functions impose upon it the primary obligation to adjudicate upon cases brought before it with respect to which it possesses jurisdiction and finds no ground of inadmissibility. In our view, for the Court to discharge itself from carrying out that primary obligation must be considered as highly exceptional and a step to be taken only when the most cogent considerations of judicial propriety so require." (Joint diss. op., Nuclear Tests, I.C.J. Reports 1974, p. 322.)

196 Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks, Art. 1, para. 1 (b).

197 The full text of this claim is filed as Annex No. 31 to this Memorial.

198 See case concerning the Anglo-Iranian Oil Co., Preliminary Objection, Judgment,, I.C.J. Reports 1952, p. 114.

199 To such an extent that in certain cases (e.g., Interhandel, Preliminary Objections, I.C.J. Reports 1959, pp. 6 et seq.), the Court, which had declined to deal with one of the objections raised with regard to its jurisdiction (which would probably have been joined to the merits, if the case had gone beyond that phase), accepted one ground of inadmissibility (the failure to exhaust internal remedies) whose preliminary character is also at the mercy of circumstances. Compare with Losinger, Order of 27 June 1936, P.C.I.J., Series A/B, No. 67, p. 24.

200 Article 67, paragraph 7, of the Rules of Court revised on 10 May 1972 (Art. 79, para. 7, of the Rules of Court adopted on 14 April 1978).

201 See case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, pp. 421-426; ibid., Merits, I.C.J. Reports 1986, pp. 29-38.

202 See case concerning the Corfu Channel, Preliminary Objection, Judgment, I.C.J. Reports 1947-1948, pp. 26-27.

203 The terms admissibility and inadmissibility have been given different meanings according to the use made of them on a number of occasions, as was observed by Judge Morelli in his dissenting opinion in the South West Africa case (Preliminary Objections, Judgment, I.C.J. Reports 1962, pp. 573-574). According to Judge Fitzmaurice, the distinction between jurisdiction and admissibility depends on whether or not "the objection is based on, or arises from, the jurisdictional clause or clauses under which the jurisdiction of the Tribunal is said to exist. If so, the objection is basically one of jurisdiction" (sep. op. in the case concerning the Northern Cameroons, Judgment, I.C.J. Reports 1963, pp. 102-103). 

See also the Declaration of Judge Jiménéz de Aréchaga in the case concerning Nuclear Tests, Interim Protection, Order of 22 June 1973, I.C.J. Reports 1973, pp. 107-108 and 144. In the same way, Judge Petrén pointed out, in his separate opinion appended to the Judgment of the Court in the case concerning Nuclear Tests (Australia v. France), Judgment, I.C.J. Reports 1974, that "these are questions between which it is not easy to distinguish", between the jurisdiction of the Court to entertain a dispute and the admissibility of the Application, going on to suggest that "The admissibility of the Application may even be regarded as a precondition of the Court's jurisdiction" (I.C.J. Reports 1974, pp. 301-302; and also I.C.J. Reports 1973, p. 126, where he defines the term admissibility as covering "the examination of every question that arises in connection with the ascertainment of whether the Court has been validly seised of the case"). See also the dissenting opinion of Judge Barwick in the Nuclear Tests case (I.C.J. Reports 1974, p. 396), in which he admits that: "In the reported decisions of the Court, and in the recorded opinions of individual Judges, and in the literature of international law, I do not find any definition of admissibility which can be universally applied" and points to an area of overlap between jurisdiction and admissibility (pp. 422-423).

204 As was suggested by Judge Fitzmaurice (sep. op. in the case concerning the Northern Cameroons, Judgment, I.C.J. Reports 1963, pp. 102-103).

205 As a unilateral application is inherent in the compulsory jurisdiction of the Court under Article 36, paragraph 2, of the Statute, we shall not enter into an analysis of the special problems raised by the relationship between conditions of seisin and the question of jurisdiction when it has another basis, a relationship recently highlighted by the Court in the case concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1995, p. 23. See also in that case the dissenting opinions of Judges Shahabuddeen, Koroma and Valticos (ibid., pp. 59-62, 72 and 75).

206 See in this regard Judge Fitzmaurice (sep. op. in the case concerning the Northern Cameroons, Judgment, I.C.J. Reports 1963, p. 105).

207 Judge Fitzmaurice, who concerned himself with these questions in their doctrinal context (BYIL, 1958, pp. 56-60) and judicial context (sep. op. in the case concerning the Northern Cameroons, Judgment, I.C.J. Reports 1963, pp. 99-103), maintained that a classification into two categories really capable of sub-division would be "over-simplified, and can be misleading", and suggested a number of terminological variables. The Court itself recognized, in that case, that "in differing contexts" admissibility "may have varying connotations", but did not find it necessary to explore the meaning of those terms (I.C.J. Reports 1963, p. 28).

208 See case concerning the Mavrommatis Palestine Concessions, Judgment, P.C.I.J, Series A, No. 2, p. 10 and Certain German Interests in Polish Upper Silesia, Jurisdiction, Judgment, ,.C.I.J. Series A, No. 6, 1925, p. 19. See also case concerning the Northern Cameroons, Judgment,:  . . . "the Court does not find it necessary to consider all the objections, nor to determine whether all of them are objections to jurisdiction or to admissibility or based on other grounds. During the course of the oral hearing little distinction if any was made by the Parties themselves between 'jurisdiction' and 'admissibility' . . ." (I.C.J. Reports 1963, p. 27).

209 A last example of that deliberate lack of definition would be provided by the Judgment of 30 June 1995 (East Timor case) where the Court decided that it "cannot exercise the jurisdiction conferred upon it" (para. 38).

210 See for example diss. op. of Judge Levi Carneiro in the case concerning the Anglo-Iranian Oil Co., Judgment,,(I.C.J. Reports 1952, p. 171); sep. op. of Judge Spender and diss. op. of President Klaestad, Judge Armand-Ugon and Judge H. Lauterpacht in the Interhandel case, (Preliminary Objection), I.C.J. Reports 1959, pp. 54, 78-79, 91-95 et. seq.; declaration of Judge Koresky in the case concerning the Northern Cameroons, Judgment, I.C.J. Reports 1963, p. 39; diss. op. of Judge Oda, in the case concerning the Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1995, p. 43).

211 "It has been observed", said President Winiarski (diss. op. in the South West Africa case, Preliminary Objections, Judgment, I.C.J. Reports 1962, p. 449), "that the question of admissibility is one which comes after that of jurisdiction; the consideration of a question of admissibility assumes a finding of jurisdiction. Certainly, there are cases where the observation would be justified; but there are others in which it is not necessary that there should have been a finding of competence before an application can be held to be inadmissible". For Judge Fitzmaurice (sep. op. in the Northern Cameroons case), there are objections relating to admissibility which "must . . . be taken in advance . . . and irrespective of any determination of competence" (I.C.J. Reports 1963, p. 105). "The practice neither of the Permanent Court nor of this Court supports the drawing of a sharp distinction between preliminary objections to jurisdiction and admissibility. In the Court's practice the emphasis has been laid on the essentially preliminary or non-preliminary character of the particular objection rather than on its classification as a matter of jurisdiction or admissibility" (joint diss. op. Nuclear Tests case, I.C.J. Reports 1974, pp. 363 and 515). "There is no universal rule clearly expressed in the decisions of the Court that the one question in every case should be determined before the other", as was observed by Judge ad hoc Barwick in the Nuclear Tests cases (I.C.J. Reports 1974. p. 396).

212 This does not prevent an objection on the grounds of the inadmissibility of the application from being accepted by the Court, even if the case has entered into the second phase or merits phase (see Nottebohm case, Second Phase, Judgment, I.C.J. Reports 1995, pp. 4 et seq.; South West Africa cases, Second Phase, Judgment, I.C.J. Reports 1966, p. 6; case concerning the Barcelona Traction, Light and Power Co., Second Phase, Judgment, I.C.J. Reports 1970, pp. 3 et seq.). 

213 "One may ask where the real difference between the new rule and the old lies. For my part, I consider that the new rule, like the old, bestows upon the Court a discretionary power to decide whether, in the initial stage of a case, such and such a preliminary question ought to be settled before anything else. In exercising this discretionary power the Court ought, in my view, to assess the degree of complexity of the preliminary question in relation to the whole of the questions going to the merits. If the preliminary question is relatively simple, whereas consideration of the merits would give rise to lengthy and complicated proceedings, the Court should settle the preliminary question at once. That is what the spirit in which the new Article  . . . of the Rules was drafted requires." (Sep. op. Petrén, Nuclear Tests cases, I.C.J. Reports 1974, pp. 304-305 and 489). See also joint diss. op, in the same case, pp. 363 and 515.

