Comment on Contract and Domination: Adam Swift

Quite apart from the merits of its various arguments, Contract and Domination is a fascinating case study in different ways of doing political theory. Its authors disagree substantially on some rather fundamental matters, such as the value (or otherwise) of analytic political philosophy, and to some extent these methodological differences lead them to write about quite different issues. The opening chapter, which takes the form of a spirited dialogue between them, should be read by all aspiring political theorists; it will help them to crystallise and sharpen their thinking about what exactly they want their discipline to do. Having myself co-authored with many different people, it was particularly enjoyable to read a book whose co-authors did not agree about very much. My own sympathies are closer to Mills’ than to Pateman’s and, as is usually and paradoxically the way, my disagreements with him are correspondingly more salient. It is to those that I will devote this brief comment.

The strand of Mills’ argument that particularly interests me is his critique of “ideal theory”. I have written about this topic elsewhere, in a special issue of a journal devoted to it, and defended an avowedly philosophical approach to the practical, here-and-now, problems posed by non-ideal circumstances.
 Framed that way, Mills and I agree. He writes that “the problem does not inhere in exploration of the ideal, since all moral theory necessarily deals with the ideal in some sense. The problem is the exploration of the ideal as an end in itself without ever turning to the question of what is morally required in the context of the radically deviant non-ideal actuality” (p.118). His extended and systematic discussion, in chapter 4, of the application of contractualist thinking to the real-world case of racial injustice is creative and stimulating; I hope that it inspires to do similar kinds of work. So we are coming at similar issues from a similar direction, and I am struck more by how much of what he says seems right than by the more detailed points of disagreement. Still, here goes.

I see in Mills’ discussion of ‘ideal theory’ two broad theses. The first, and the more modest, is that the Rawlsian paradigm has not fulfilled its implicit promise to apply the understanding developed at the level of ‘ideal theory’ - where the aim is to develop principles justly to regulate a society on the assumption that citizens will actually comply with them - to the real-world situations of partial compliance and, one might say, stark injustice in which we actually find ourselves. That promise is implicit in the move that follows Rawls’ explicit acknowledgement of a point so often presented by critics as an objection to his mode of theorising. As he puts it: “Obviously the problems of partial compliance theory are the pressing and urgent matters. These are the things that we are faced with in everyday life”. Nonetheless, he continues, “The reason for beginning with ideal theory is that it provides, I believe, the only basis for the systematic grasp of these more pressing problems…At least I shall assume that a deeper understanding can be gained in no other way, and that the nature and aims of a perfectly just society is the fundamental part of a theory of justice”.
 Mills’ first thesis is that he and his followers have not done enough – in fact he claims that they have as yet made “no progress” (p.114) - to vindicate this claim by showing that, and how, their ideal theorising yields the kind of ‘systematic grasp’ of everyday pressing and urgent failures of justice that Rawls here claims for it. For Mills, the Rawlsian paradigm has got stuck at the stage of ‘ideal theory’ and neglected or forgotten to move on to the job of applying its lessons to the real world.
Now discussion of Rawls in this context is somewhat hazardous for those, like me, who endorse G.A. Cohen’s complaint that, in an important sense, Rawls’ approach isn’t “ideal” enough. Rawls’ method may be a good way of thinking about “principles of regulation” but, because the argument for them factors in other considerations – other values and empirical feasibility constraints - it does not yield genuinely “fundamental” principles of justice.
 That said, I have some sympathy with Mills’ first thesis. For my money he overstates the extent to which post-Rawlsian political theorists fail to grapple with non-ideal circumstances – the corner of the academic world I inhabit seems mainly populated by people trying to doing precisely that – and, unlike him, I would defend the kind of political philosophy that does not provide practical guidance for those circumstances. Still, I broadly agree with Mills that the time is ripe – perhaps over ripe - for the discipline to engage in a thorough and systematic attempt to apply what we have learned from “ideal” justice theory to the difficult question of how to realise more justice in the real world.

The critique of “ideal theory” is well taken if what is being challenged is the practical relevance or usefulness of theory aimed at the delineation of what Amartya Sen calls “transcendental” or “spotless” justice.
 Sen is right that the full specification of a perfectly just society is neither necessary nor sufficient for comparative evaluation, of states of the world that are feasible for us given where we are now, that is needed to guide action towards greater social justice. We don’t need to know what such a society would look like in order to evaluate proposals for change, and knowing what it would look like does not automatically yield what we do need to make those evaluations. But – and this is my defence of a certain mode of “ideal” theorising – we do need a fairly thorough and systematic analysis, and evaluation, of the different values at stake, together, of course, with the social science that can tell us, with whatever level of confidence they can muster, about tell us what states of the world are achievable, and with what probabilities, and over what time scale, from our current situation. Personally, I don’t actually read the post-Rawlsian paradigm as being overly concerned with the specification of a fully just society. I see it rather as exploring the various value considerations at stake – what rights people have, how considerations of equality and fairness fit in, how procedural values or legitimacy connect up, and so on. That kind of political philosophy does indeed have to be done if we are helpfully to guide political action even in non-ideal circumstances. Mills is right that we haven’t yet got far enough with the bridging work needed to bring those abstract “value” considerations into contact with the “facts” that constitute the unjust, real, world. But I’m more confident than he is that we are on the right track. 
Mills’ more ambitious thesis posits an explanatory claim about why non-ideal circumstances have been neglected. This is the thought that ideal theory, particularly the use of contractualism to generate models of the ideally just society rather than to address the here and now, is ideological: by distracting attention from actually existing injustice, including racial injustice, such theory serves to conserve the status quo, and that is why so many political theorists are keen on it. As he puts it: “the conservative deployment of the contract is a result not of its intrinsic features but of its use by a privileged white male group hegemonic in political theory who have had no motivation to extrapolate its logic”. Mills argues that, and shows how, contract theory can be used to analyse, and propose solutions to, problems of corrective or rectificatory justice. One reason why it has not been so used lies in the interests of those doing the theorising. 
Being a white male political theorist, this kind of critique naturally prompts some soul searching, and doubtless a certain amount of (the wrong kind of) defensiveness. Some variants of the charge seem plausible. I do my best to notice them, but of course my whiteness, and my maleness, make the wrongs suffered by those on the wrong end of certain kinds of injustice less salient, less part of my everyday lived experience, than they are for others. Were I black or female, I would surely be constantly confronted by experiences of racial and gender injustice (just as, were I living in poverty or disabled, I would live my life in a world pervasively structured by other kinds of injustice) and it may well be that this would prompt in me, as it does in Mills, indignant impatience with the kind of political philosophy that does not seem to engage in the business of proposing solutions.

My own hypotheses about the immediate attractions of “ideal theory” to those who do it would put a good deal of weight on other factors, some of which Mills also mentions: the structure of prestige and reputation among the profession of philosophers (and we should not forget that even those who do “ideal theory” are far more worldly and “applied” than other kinds of philosophers – epistemologists, logicians, metaphysicians, and, interestingly, many moral philosophers); the intrinsic satisfaction that comes from grappling with intellectually challenging abstractions; and the sheer messiness, the unsatisfactory lack of finality or neatness, that inevitably attends the project of coming up with compensatory prescriptions in a world where different kinds of injustice are interconnected and answers necessarily depend on nearly always contested social science. In some ways it’s easier, more interesting, and higher status to operate in the more tractable space of concepts and values than to engage with the untidy, friction-ridden, real world. In the spirit of Mill’s stronger thesis, I am sure that these attractions loom larger in the minds of those who do not have constantly to endure injustice than those who do.

Mills badly overstates the case, however, when he accuses political philosophers, like Rawls, who engage in ideal theory of “indifference” to racial injustice (p.107). The evidence adduced for that startling claim is the fact that Rawls hardly mentions the subject directly and it is similarly absent from books such as the Cambridge Companion to his work. In his reply to critics, challenging Tommie Shelby’s view that [Rawls] “was concerned about racial problems and that this concern influenced how he constructed and defended his theory”,
 Mills rehearses that evidence and observes “If he was so concerned about racial problems, this was an odd way of showing it” (p.258). But this is a non-sequitur and betrays a misunderstanding of the Rawlsian project (one that I find hard to reconcile with the careful, subtle, analysis of a wide range of issues that Mills offers elsewhere in the book). That project aims to identify, at an appropriate level of abstraction, the principles that would govern a just society, the rights and duties that citizens can justly claim from, and owe to, one another. If members of a particular race are denied those rights, then that is an injustice that is clearly condemned by the theory – its being so has nothing to do with the number of times that a particular, rather obvious, implication of the theory application of the theory is explicitly mentioned. It is true that Rawls does not tell us exactly what should be done fully to rectify racial injustice – that was the first thesis, which I’ve already discussed. But to move from that to an attribution of “indifference” is bordering on the libellous.
As we’ve seen, Mills thinks that the issues are causally connected. One version points simply to an (alleged) cause of the (alleged) blind spot. “How is it possible for political philosophers in the United States, a country where racial injustice has been so flagrant, to be so indifferent to this issue?... [A] significant contributory cause, I would claim, is the hegemony of “ideal theory” in political philosophy and the not unrelated adoption of a contractualism that abstracts away from embarrassing questions of corrective justice” (p.107). A stronger version claims that the effect and the theoretical method are causally, motivationally, related“[T]he theory was constructed to evade these [racial] problems… this methodological decision itself demonstrates Rawls’ lack of concern. And it’s not just Rawls himself but…the secondary literature also” (p.258; his italics). Of course it is hard to assess motivational claims of this kind, especially where they are (presumably) unconscious. Perhaps the best thing to say here is simply that even if Rawls and his followers were or are mistaken in believing that their “ideal theorising” is the right way to get at the deep structure of social justice, or that getting at that deep structure is the necessary first step in a systematic approach to addressing a real-world problem like racial injustice, still it is unwarrantedly harsh to claim that those beliefs manifest any “lack of concern” for that kind of injustice.
Mills makes another mistake, I believe, when he accuses Rawls of engaging in a form of tacit idealization that assumes away the coercive and exploitative character of existing political society and the history of how it got to be that way (pp.233-235). This is a version of the familiar charge that Rawlsian liberals operate with a blinkered view of history and a naïve understanding of how societies actually operate. Because it suggests that Rawls and other advocates of “ideal contract” theory have nothing to offer those who accept “radical” critiques of existing societies, it is important to rebut it.
 In one sense, of course, Rawls does assume, or ‘abstract’, away from that character. He is answering the question of what principles would be chosen to regulate political society by hypothetical contractors modelled as free and equal citizens. But that doesn’t mean that he thinks that citizens of the US today are indeed “free and equal” in the relevant senses. Mills reports Rawls as claiming that “’society is a cooperative venture for mutual advantage’, governed by rules ‘designed to advance good of those taking part in it’”, and he takes the “is” literally to read this not as a claim about what society should be – about the conception of what society is for or about that is implicit in the public political culture (we might say the “ideology”) of constitutional democracies and which their institutions ought properly to reflect – but as one about how it is.  For him, Rawls is thus “already assuming a consensual non-exploitative socio-political system that is completely antithetical to the way the modern world was actually created” (p.233). But what Rawls actually says, in the passage (mis)quoted (we are right at the beginning, second page of text, of A Theory of Justice) begins “Let us assume, to fix ideas, that a society is …” (my italics). I would not normally worry about this kind of slip. It matters here because it is important to insist that using the idealised, hypothetical, contract to identify the principles that should properly regulate political society is perfectly consistent with accepting all manner of radical critiques of such societies as they actually are. Whether its use is the best way to begin to think about how to rectify the injustices that characterise those societies is another matter. 
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