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PUBLIC INTERNATIONAL LAW

LECTURE OUTLINE


THE LAW OF TREATIES 


(Week 4 MT)

Basic Reading
1969 Vienna Convention on the Law of Treaties (VCLT) 

Harris, Cases and Materials on International Law (5th ed., 1998), Ch. 10 or

Dixon and McCorquodale, Cases and Materials on International Law, (4th ed., 2003), Ch. 3 

Brownlie, Principles of Public International Law (6th ed., 2003), Ch. XXV or

Shaw, International Law (5th ed., 2003), Ch. 16 or

Dixon, Textbook on International Law (4th ed., 2000), Ch. 3

For Further Reference (* = particularly recommended):

*Aust, Modern Treaty Law and Practice (2000)

Jennings and Watts, Oppenheim's International Law (1992), Volume 1, Parts 2-4, Ch.14

*Sinclair, The Vienna Convention on the Law of Treaties (2nd ed., 1984)

* Reuter, Introduction to the Law of Treaties (2nd ed., 1995)

Rosenne, Developments in the Law of Treaties 1945-1986 (1989)

Klabbers, The Concept of Treaty in International Law (1996)

Klabbers and Lefeber, eds., Essays on the Law of Treaties (1998)

Multilateral Treaties Deposited with the Secretary General 2002 at  http://untreaty.un.org (this includes a treaty reference guide)

For a list of the current international agreements for which the UK is depositary, see http://www.fco.gov.uk/directory/treaty.asp (the FCO site also includes treaty guidance, e.g. the application of the Ponsonby Rule)

I. INTRODUCTION
Treaties in modern international relations:

VCLT Preamble, first indent "Considering the fundamental role of treaties in the history of international relations"

Enhanced support for rule of law: 

      In his Millennium Report (A/54/2000), the Secretary-General of the United Nations noted that "[s]upport for the rule of law would be enhanced if countries signed and ratified international treaties and conventions".

Treaties as a source of international law:

       VCLT Preamble second indent, "Recognizing the ever-increasing importance of treaties as a source of international law and as a means of developing peaceful cooperation among nations, whatever their constitutional and social systems



Article 38(1)(a) of the Statute of the ICJ provides that in deciding in accordance with international law such disputes as are submitted to it, the Court shall apply "international Conventions, whether general or particular, establishing rules expressly recognised by the contesting States."


"The order in which the sources of international law are enumerated in the Statute of the International Court of Justice is, essentially, in accordance both with correct legal principle and with the character of international law as a body of rules based on consent to a degree higher than is law within the State.  The rights and duties of States are determined, in the first instance, by their agreement as expressed in treaties - just as, in the case of individuals their rights are specifically determined by any contract which is binding upon them.  When a controversy arises between two or more States with regard to a matter regulated by a treaty, it is natural that the parties should invoke and that the adjudicating agency should apply, in the first instance, the provisions of the treaty in question." (Lauterpacht, 1970)

Treaties on treaties: the 1969 Vienna Convention on the Law of Treaties; the 1978 Vienna Convention on Succession of States in Respect of Treaties; and the 1986 Convention on the Law of Treaties between States and International Organisations or between International Organisations (only the 1986 Convention has yet come into force).

II. SOURCES OF THE LAW OF TREATIES: A Treaty on the Law of Treaties

(a) The 1969 Vienna Convention on the Law of Treaties: General Law?
The VCLT was opened for signature on 23 May 1969, following the successful conclusion of a diplomatic conference, the United Nations Conference on the Law of Treaties. This met in two sessions in Vienna from 26 March to 24 May 1968, and from 9 April to 22 May 1969: see United Nations Conference on the Law of Treaties, Official Records, First Session, A/CONF.39/11; Second Session, A/CONF.39/11/Add.1; Documents of the Conference, A/CONF.39/11/Add.2 . The VCLT entered into force on 27 January 1980, and presently has 94 Parties (including the UK but not the US, which is only a signatory). The text was based on draft articles prepared by the ILC 1949-1966.


Scope of the VCLT:
"A glance at the headings to the various Parts of the Convention quickly reveals that it covers all the topics traditionally regarded as falling within the framework of the law of treaties - that is to say, the conclusion and entry into force of treaties (including reservations), the observance, application and interpretation of treaties, the amendment and modification of treaties, and the invalidity, termination and suspension of operation of treaties.  The Convention in addition lays down procedural rules concerning depositaries, notifications, corrections and registration." (Sinclair, 1984)

· but the VCLT is not exhaustive (see, for example, the definition of "treaty" in Article 2(1)(a) discussed below); see also the Preamble to the VCLT, eighth indent ("Affirming that the rules of customary international law will continue to govern questions not regulated by the provisions of the present Convention"); Article 3 VCLT ("International agreements not within the scope of the present Convention")


-     can/should a single body of rules cover all types of treaties? (See 

                  reservations  Section V)

(b) The Vienna Convention on the Law of Treaties: Progressive Development?

Does the VCLT merely codify international law, or does it contain elements of progressive development of the law of treaties?  



"Progessive development" is defined in Article 15 of the Statute of the International Law Commission as meaning "the preparation of draft Conventions on subjects which have not yet been regulated by international law or in regard to which the law has not yet sufficiently developed in the practice of States."  "Codification of international law" is defined as "the more precise formulation and systemisation of rules of international law in fields where there already has been extensive State practice, precedent and doctrine."


- cf. the Preamble to the VCLT, seventh indent "Believing that the codification and progressive development of the law of treaties achieved in the present Convention…."


- Measures identified as containing at least some measure of progressive development include Article 9(2) (adoption of treaty texts); Articles 19-23 (reservations); Articles 40 and 41 (amendment and inter se modification); Part V, Arts. 42-72 (invalidity, termination and suspension)


- consequence of provisions reflecting progressive development: binding only upon Parties* to the Convention (*cf. definition, Art.2(1)(g) VCLT: a State which has consented to be bound by the treaty AND where the treaty is in force may be referred to as a Contracting Party; Art.2(1)(f) embodies the more general term, Contracting State, which indicates that the State has signalled its consent to be bound by the treaty whether or not that treaty is in force)


Certain provisions are declaratory of pre-existing customary law (i.e. codification vs progressive development), for example:



"This principle [rebus sic stantibus], and the conditions and exceptions to which it is subject, have been emodied in Article 62 of the Vienna Convention on the Law of Treaties, which may in many respects be considered as a codification of existing customary law on the subject of the termination of a treaty relationship on account of change of circumstances." (Fisheries Jurisdiction Case (UK v Iceland) ICJ Rep. 1973, at 18; see also Gabcikovo-Nagymaros Dam Case (Hungary v Slovakia) ICJ Rep. 1997, at 55)



"The rules laid down by the Vienna Convention on the Law of Treaties concerning termination of a treaty relationship on account of breach (adopted without a dissenting vote) may in many respects be considered as a codification of existing customary law on the subject." (Namibia Advisory Opinion ICJ Rep. 1971, at 47)



"... the traditional canons of interpretation now enshrined in the Vienna Convention on the Law of Treaties [Arts. 31-33 VCLT]." (Beagle Channel Arbitration (Argentina/Chile) 52 ILR 93)

· danger inherent in relying upon voting record of Diplomatic Conference which adopted the Convention (see quote from Namibia Advisory Opinion.)  Sinclair cites the example of Article 6 VCLT ("Every State possess capacity to conclude treaties"), unquestionably a codification of existing customary international law, but where the voting record was 88 in favour, 5 against and 10 abstentions.  Why?  "[A] controversial second paragraph dealing with the capacity of States members of a federal union to conclude treaties subject to certain conditions had previously been deleted." (p. 21)

-  interaction between treaty and custom: 1969 North Sea Continental Shelf Cases; Article 38 VCLT; EEZ under LOSC negotiations/LOSC

III. WHAT IS A TREATY?

Arts. 1, 2(1)(a), 3 and 5 VCLT



"Treaty means an international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments whatever its particular designation." (Art. 2(1)(a) VCLT)

Aegean Sea Continental Shelf Case (1978) ICJ Reports 8 "[The Court] knows of no rule of international law which might preclude a joint communique from constituting an international agreement to submit a dispute to arbitration or judicial settlement" (p.39, para. 96)

Qatar/Bahrain Case (Jurisdiction - First Phase) (1994) ICJ Reports 112, paras. 22-30 (1990 Minutes "constitute "an international agreement creating rights and obligations for the Parties"; non-registration under Article 102 UN Charter does not have any consequence for the validity of the agreement, "which remains no less binding upon the parties: paras. 29-30)

Nuclear Tests Cases (1974) ICJ Reports paras. 43-51: "It is well recognised that declarations made by way of unilateral acts, concerning legal or factual situations, may have the effect of creating legal obligations." (para. 43); applied in the Frontier Dispute Case (1986) ICJ Reports 554,  where the Court stressed role of intention (para.39)  which was lacking in the instant case, i.e. it accepted the argument that the statement by the President of Mali was "a witticism of the kind regularly uttered at press conferences"

IV.  MAKING TREATIES: Conclusion and Entry into Force

1. Accrediting of negotiators: Arts. 7, 8 VCLT


2. Negotiation and adoption: Art. 9 VCLT (remember progressive development status of Art. 9(2))


3. Signature: Arts. 10, 12, 18 VCLT; see also Art. 81 VCLT



- effect of signature



- obligation to refrain from acts which would defeat the object and purpose of a treaty prior to its entry into force  (Art. 18)


4. Ratification: Arts. 2(1)(b) (definition), 14 (Consent to be bound expressed by ratification, acceptance or approval), 16 (exchange or deposit of instruments of ratification, acceptance or approval). The VCLT itself is subject to ratification:  see Art. 82 VCLT


5. Accession: Arts. 2(1)(b) (as above), 15 (Consent to be bound expressed by accession) 16  (as above).  The VCLT itself remains open for accession: see Art. 83 VCLT


6. Entry into Force: Art. 24 VCLT



-As noted above, the VCLT entered into force on 27 January 1980 following the deposit by Togo on 28 December 1979 of the thirty-fifth instrument of ratification or accession (see Art. 84 VLCT).



-Article 25 VCLT provides for provisional application pending the entry into force of the agreement if it so provides or the negotiating States so agree (e.g. LOSC Implementation Agreement; Environmental Protocol to the Antarctic Treaty) 


7. Registration and publication: Art. 102 UN Charter



Article 102



1.
Every treaty and every international agreement entered into by any Member of the United Nations after the present Charter comes into force shall as soon as possible be registered with the Secretariat and published by it.



2.
No party to any such treaty or international agreement which has not been registered in accordance with the provisions of paragraph 1 of this Article may invoke that treaty or agreement before any organ of the United Nations.


- hence the United Nations Treaty Series (UNTS)


8. Pacta sunt servanda: Art.26 VCLT 


"Every treaty in force is binding upon the parties to it and must be performed by them in good faith." 


Gabcikovo-Nagymaros Case (1997) ICJ Reports, (1998) 37 ILM 162, para. 142 (applies principle as reflected in Article 26 VCLT)


9. Relation with internal law: Article 27 VCLT


"A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to Article 46 [provisions of internal law regarding competence to conclude treaties].

V.  RESERVATIONS 



Sinclair, Ch. III; Harris, pp. 787-805; Redgwell, "Universality or Integrity? Some Reflections on Reservations to General Multilateral Treaties" (1994) BYIL 245-282 or D. Bowett, "Reservations to Non-Restricted Multilateral Treaties" (1976-77) 48 BYIL 67-92. In 1994 the ILC appointed Mr. Alain Pellet Special Rapporteur for the topic "The law and practice relating to reservations to treaties".  His seventh report was considered by the most recent session of the ILC: cf. Report of the ILC on the work of its fifty-fourth session, GAOR, 54th session, Supp. No. 10 (A/54/10) available at http://www.un.org/law/ilc/reports/2002/2002report.htm (for reference only).  The work of the ILC is designed to supplement and guide the application of the VCLT and not to propose amendment of these VCLT provisions.

VCLT Arts. 2(d); 19, 20, 21, 22 & 23

1. What is a reservation? 


Art. 2(d) VCLT

"reservation means a unilateral statement, however phrased or named, made by a State when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or modify the legal effect of certain provisions of the treaty in their application to that State ..."

2. When may a reservation be made?

Reservations to the Genocide Convention I.C.J. Rep. 1951, p. 15 (Harris, p. 790)


Art. 19 VCLT


Interpretative declaration or reservation? (cf. Belilos case, below)

3. Acceptance of and objection to reservations 


Art. 20 VCLT

4. Legal effect of reservations and of objections to reservations


Art. 21 VCLT

UK-France, Delimitation of the Continental Shelf Award 1977, 54 International Law Reports 6; cf. Harris, p. 793; Sinclair, at pp.70-77. 

5. Problem cases: reservations to human rights treaties

The Effect of Reservations on the Entry into Force of the American Convention (Arts. 74 and 75), Advisory Opinion, InterAmerican Court of Human Rights, 22 ILM (1983), p. 37.

Belilos v Switzerland E.C.H.R., Series A, Vol. 132, 20 April 1988; cf. Harris, pp. 794-797; Loizidou v Turkey E.C.H.R., Series A, reproduced in (1995) 20 European Human Rights Reports 99, at pp. 131-139, paras. 65-98.

*General Comment No. 24 on Reservations to the International Covenant on Civil and Political Rights and its Optional Protocols, reproduced in (1995) 2 International Human Rights Reports 10 and extracts also in Harris, pp.797-805. See also the separate observations of the USA, UK and France on the General Comment reproduced in (1996) 3 IHRR 261 and 265 and (1997) 4 IHRR 6.  

VI.  INTERPRETATION

"There are today three main schools of thought on the subject, which could conveniently be called the "intention of the parties" or "founding fathers" school; the "textual" or "ordinary meaning of the words" school; and the "teleological" or "aims and objectives" school. The ideas of these schools are not necessarily exclusive of one another, and theories of treaty interpretation can be constructed (and indeed are normally held) compounded of all three." (Fitzmaurice, "The Law and Procedures of the International Court of Justice: Treaty Interpretation and Certain Other Points" (1951) 28 B.Y.I.L. 1)

· Subjective (intentions of the parties), objective (textual) or teleological (object and purpose) approach? Article 31 VCLT (general rule of interpretation) combines approaches, which are clearly not mutually exclusive.  Note also the reference to good faith, which underlies not only the observance of  treaties (Art. 26, pacta sunt servanda) but also their interpretation

· VCLT rules on treaty interpretation applied by ICJ as custom: cf. Territorial Dispute Case (Libya v Chad) (1994) ICJ Reports 6, at paras. 38-51; Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Jurisdiction and Admissibility) 1995 ICJ Reports 6, at paras. 24-42; on interpretation see the dissenting opinion of Vice-President Schwebel.

· Applied in the Territorial Dispute Case was the (disputed) principle of effectiveness (para. 51 which identifies it as "one of the fundamental principles of interpretation of treaties"); also employed in cases involving the scope of the powers of international organisations, most notably in the Reparation for Injuries Suffered in the Service of the United Nations (1949) and Certain Expenses of the United Nations (1962) Cases. 

· Supplementary means of interpretation: Art. 32 VCLT

· Interpretation of treaties authenticated in two or more languages: Art. 33 VCLT

  

`

VII. AMENDMENT AND MODIFICATI0N

Arts. 39 (general rule), 40 (amendment of multilateral treaties), 41 (agreement to modify multilateral treaties between certain of the parties only)


 

"Amendments to the present Charter shall come into force for all Members of the United Nations when they have been adopted by a vote of two-thirds of the Members of the United Nations, including all the permanent members of the Security Council." (Article 108 UN Charter)

VIII.  GROUNDS FOR CHALLENGE

(i) Invalidity


Arts. 42 (validity and continuance in force of treaties), 45 (loss of right to invoke a ground for invalidating a treaty), 69 (consequences of invalidity), 71 (consequences where treaty conflicts with a peremptory norm)


(ii) Non-compliance with a municipal law requirement




Arts. 46 (provisions of internal law regarding competence to conclude treaties) and 47  (specific restrictions on authority to express consent of a State)


(iii) Error


Art. 48 VCLT


Temple of Preah Vihear Case 1962 ICJ Reports 6 


(iv) Fraud and Corruption


Arts. 49 (fraud), 50 (corruption)


(v) Coercion


Arts. 51 (of a representative), 52 (of a State by the threat or use of force) 


Sinclair, pp. 177-181; Harris, pp. 831-834




Munich Agreement; Assertion by Iceland in the Fisheries Jurisdiction (Jurisdiction) Case (UK v Iceland) 1973 ICJ Reports 14




Economic coercion?


(vi) Jus Cogens




Arts. 53 (treaties conflicting with peremptory norms), 64 (emergence of a new peremptory norm)




Candidates for inclusion in list of jus cogens rules?

IX. TERMINATION

(i) Pursuant to the terms of the treaty:
Art. 54(a) VCLT

(ii) By express or implied agreement: Arts. 54(b), 59(1) and 30(3),(4) VCLT; 

(iii) Treaty is silent; unilateral denunciation?


Arts. 26 (pacta sunt servanda) and 56 (denunciation or withdrawal where treaty contains no provision regarding termination, denunciation or withdrawal)

(iv) Termination for reasons recognised at law

Gabcikovo-Nagymaros Case (1997) ICJ Reports, (1998) 37 ILM 162 :

"The Court has no need to dwell upon the question of the applicability in the present case of the [VCLT 1969]. It needs only to be mindful of the fact that it has several times had occasion to hold that some of the rules laid down in the Convention might be considered as a codification of existing customary law. The Court takes the view that in many respects this applies to the provisions of the Vienna Convention concerning the termination and the suspension of the operation of treaties, set forth in Articles 60 to 62 …" (para. 46)


(a) Material breach: Art. 60 VCLT; South West Africa Advisory Opinion, 1970 (Harris, pp. 843-844); Gabcikovo-Nagymaros Dam Dispute ICJ Rep. 1997 at 55)


(b) Impossibility of performance: Art. 61 VCLT; Gabcikovo-Nagymaros Dam Dispute ICJ Rep. 1997 at 54)


(c) Fundamental change of circumstances: Art. 62 VCLT; Fisheries Jurisdiction Case 1974 ICJ Reports 3 (Harris, pp. 847-849); Gabcikovo-Nagymaros Dam Dispute ICJ Rep. 1997 at 55)


(d) Lapse or desuetude?


(e) New rule of jus cogens: Art. 64

(v) Consequences of Termination



Art. 70 VCLT




