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Comparativists have been paying increasing attention to transitional justice (TJ) pro-
grams, by which, after a regime transition or in post-conflict situations, wrongdoers may
be tried and punished (or amnestied), victims compensated, and truth-telling measures
implemented. A burgeoning literature has focused on the consequences of TJ policies
on the legitimacy of new democratic regimes.' A long-standing tradition of case study
research® has been recently complemented by work that, based on large-scale data
collection efforts, analyzes many countries over time.’

This literature has explored different causal pathways through which TJ policies can
have an impact on a new democracy or on post-conflict peace. Kim and Sikkink, for
example, analyze how human rights trials may deter elites in transitional or authoritarian
regimes from engaging in further human rights violations.* Others have analyzed the
empowering effect of TJ trials on national judiciaries,” or on marginalized groups in new
democracies.® An increasing number of scholars have focused on the attitudinal effects
of TJ policies.” This scholarship focuses on how TJ policies affect attitudes towards
democracy, enhancing or undermining the legitimacy of a new democratic regime or of
specific democratic institutions.® In this vein of research, several scholars have analyzed
the effects of TJ programs on subpopulations, i.e., groups of individuals involved in, or
affected by, TJ programs,’ such as victims of authoritarian repression or of violence in civil
or ethnic conflicts,'® displaced persons,'' witnesses in Truth Commissions proceedings,'?
and soldiers or ex-combatants in civil wars."

We contribute to this line of research by analyzing the attitudinal effects of TJ pro-
grams on defendants in T trials, namely, individuals who are tried for their responsibilities
in a pre-existing authoritarian regime, a subpopulation that, to our knowledge, has never
been analyzed through survey research. When a TJ program is designed to try and punish
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large numbers of individuals, the attitudinal effects of TJ trials on defendants have con-
sequences for the political attitudes of large sectors of society towards the new regime.
Moreover, the attitudinal effects of TJ trials may be multiplied through within-family trans-
mission. Such transmission dynamics, well-studied in political psychology,'* have never
been investigated in the context of TJ programs.

Our analysis focuses on the “denazification” mass trials that were held in the after-
math of WWII West Germany under the supervision of U.S., UK, and French authorities.
Beyond the well-known Nuremberg trials of the Nazi political, economic, and profes-
sional elites'S, more than 3.5 million Germans underwent trial for their role in the Nazi
regime in 545 TJ courts (Spruchkammern), established in 1946 across all three Western
occupation zones.'® Amnesties and other circumstances interrupted many of these pro-
ceedings, but trials were completed in over two million cases, of which almost a million
ended in a conviction. The high number of defendants makes the impact of denazifi-
cation trials on their attitudes towards the new regime highly relevant for its popular
legitimacy and provides insights about the consequences of any TJ programs designed
to sanction large numbers of individuals. Indeed, the post-war West German regime is
not unique in this respect: examples of TJ programs involving very large numbers range
from post-Saddam Hussein Iraq to post-communist Eastern European countries.

Our theoretical framework centers on the idea, developed in the social psychology
literature on criminal justice, that the attitudinal consequences of punishment for defendants
depend on both the fairness of the trial procedures and on the fairness of the trial outcome.
Despite their political valence, TJ trials share significant similarities with ordinary justice
processes.'” As such, their procedures can be of varying quality and their verdicts can be
perceived as more or less legitimate by different groups of actors. We draw on robust ob-
servational and experimental findings in social psychology to develop hypotheses about the
impact of the outcomes and procedures of T/ trials on individual attitudes towards the new
West German democracy. In this respect, the connection between TJ policies and the legit-
imacy of the new regime posited by the literature'® parallels the connection drawn in social
psychology between the perceived legitimacy of punishment and that of the institutions
imposing it, such as the courts, the police, or the legal system as whole."’

Scholars have long acknowledged the problem of the potential endogeneity of TJ pol-
icies to the politics of post-authoritarian transitions, which complicates efforts to assess the
independent impact of TJ policies on democracy and to establish the direction of causality
between TJ and other factors.”” We address this problem by leveraging subnational variation
in TJ policies in West Germany after 1945.>' The delimitation of the U.S., UK, and French
zones of occupation was determined by diplomacy and by military “facts on the ground,”
and the TJ policies of the three military governments were guided by their geo-political
strategies and by public opinion at home. Therefore, German citizens in different occupa-
tion zones experienced different TJ policies, and these differences were largely exogenous
to their political preferences. Cross-zone comparability is enhanced by the circumstance
that the trials in the three zones were based on the same broad legal framework.

Analyzing data from a public opinion survey fielded in West Germany in 1957,
we find that, in line with our hypotheses, democratic support among defendants was
198



Giovanni Capoccia and Grigore Pop-Eleches

strengthened when they experienced relatively fairer trial procedures, and when more
individuals were punished in their region, thus enhancing the sense of outcome fairness.
Indeed, we find no evidence that being a defendant during the denazification process
undermined democratic support, unless this experience was reinforced by relatively less
fair denazification trial procedures and a greater sense of having been singled out. Our
data further suggest that the democratic support of family members of TJ defendants was
partially affected by procedural justice, but we do not find that differences in the fairness
of denazification outcomes triggered significant attitudinal differences between family
members of TJ defendants and the broader public.

Redistributive Outcomes, Procedural Justice, and Defendants’ Attitudes

Long-standing research traditions in social psychology have shown that the fairness of
punishment sentences (the trial “outcomes”) and the fairness of the procedures through
which punishment is imposed influence the acceptance of court verdicts on the part of
defendants, as well their attitudes towards the legal system. Theorizations of punishment
legitimacy based on outcome fairness are founded on theories of equity,” distributive
justice,” and relative deprivation.** A common principle of these theories is that certain
reward distribution patterns will encourage people to evaluate their fairness according
to a referent standard, typically based on social comparisons. If distributive outcomes
are perceived as unfair, people will respond by displaying negative emotions such as
anger and resentment, which will induce them to act to redress the perceived inequity.
These theories conceptualize “distributively just relationships™” as ones in which there
is an equal balance between the ratio of a person’s contributions and their outcomes.”
Propositions derived from these theories have been applied to several social contexts,
including personal relationships, workplace decisions, commercial transactions, organi-
zational dynamics, educational situations, and encounters with courts and the police.”®
When applied to judicial settings, this theoretical approach predicts that a defendant will
be more inclined to accept a certain punishment as legitimate if they believe that other
defendants who committed the same crime also receive the same level of punishment.”’
In the context of our analysis, this suggests the following hypothesis:

Hypothesis 1: The relative fairness of their conviction promotes democratic support
among defendants of TJ trials.

Starting in the 1970s, research in social psychology stressed the importance of
procedural justice in determining individual attitudes in social allocations. Motivating
this literature was the consideration that if individuals’ attitudes were only driven by per-
ceptions of outcome fairness, the endemic scarcity of resources in virtually any distribu-
tive setting would generate more dissatisfaction in society than is in fact observed.*® This
literature broadly defines procedural justice as the judgment on whether the complex
of procedures used for an authoritative allocation of rewards or punishments respond
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to some standard of fairness.”” In a foundational study, Thibaut and Walker™® applied
these insights to court trials and showed that defendants’ evaluation of the fairness of
the procedures influenced their acceptance of the trial’s outcome above and beyond the
perception of the relative fairness of sentencing.’’ Hence, we formulate the following
hypothesis:

Hypothesis 2: Relatively higher levels of procedural justice promote democratic support
among TJ defendants.

Building on Thibaut and Walker’s analysis, scholars have identified multiple dimensions
of procedural justice, which ground our operationalization. An earlier generation of stud-
ies emphasized that individuals value procedural justice in court proceedings because
it serves their self-interest. “Fair” procedures allow defendants to have a measure of
“control”—also called “voice™” or “representation” —in the allocative process®™ by
representing their concerns appropriately, producing evidence in support of their views,
and receiving reassurances that such evidence will be considered properly.”® Later
studies, while recognizing the importance of the control/voice/representation dimension,
have evidenced a broader psychological basis for the acceptance of judicial outcomes
derived from fair procedures.’® The influential group-value model of procedural justice
stipulates that people appreciate procedural justice because they value their long-term
relationships with the group to which they belong, be this the family, a larger organiza-
tion, or even the national community.’’ Psychological research on Social Identity Theory
demonstrates that individuals value belonging to a group because the group provides
them with a source of self-validation, emotional support, a sense of belonging, and
material resources.”® Hence, group members attach importance to procedural justice not
only because it allows them to defend their self-interest, but also because it expresses the
dominant values of the group and because the application of fair procedures to their case
signals to them their own standing within the group, which they intrinsically value.*’

Therefore, “non-control” procedural characteristics have been shown to play a
crucial role in determining why individuals value fair procedures in court trials as well as
other allocative processes.*” Such characteristics include whether decisions are taken on
the basis of full and correct information (quality of the decision or accuracy);*" whether
decision-makers are perceived as trustworthy and impartial (impartiality);** whether all
parties are treated with politeness and their rights are respected (ethicality);”* and whether
formal or informal opportunities to reverse erroneous decisions exist (correctability).**
In our analysis, we operationalize the dimensions of voice, ethicality, impartiality, quality
of decisions, and correctability in the context of denazification in West Germany and
aggregate them in an index of procedural justice.

Finally, social psychologists focusing on procedural justice have typically not
denied the importance of distributive fairness, which they have often considered as
equally important in explaining individual attitudes towards court verdicts.*> Current
research routinely considers both procedural justice and outcome fairness as affecting
defendants’ attitudes towards judicial decisions.*
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TJ Externalities: The Effects of Trials on the Families of Defendants

We also consider the impact of TJ outcomes and procedures on defendants’ family
members. Family members are important for understanding the regime implications of
TJ trials: to the extent that their attitudes towards the new regime are shaped by T1J trials,
family members may represent a multiplier effect, which can significantly magnify the
impact of TJ on public opinion.

Building on work on the transmission of political attitudes and information within
families, we posit that there are two distinct but not mutually exclusive mechanisms at
play. The first builds on an extensive literature that documents the diffusion of political
attitudes within families, both between couples and across generations,”’ typically through
parental socialization.*® From this perspective, the attitudinal impact of TJ policies on
family members is mediated by defendants. Based on their evaluation of TJ procedures
and outcomes, defendants accept or reject the legitimacy of the new democratic system
and transmit their political preferences to their families.

The second mechanism focuses on the possibility that family members of TJ
defendants have different information about the TJ process than the general public.
Previous research has shown that political discussion within the family can repre-
sent an important source of political information.*’ Hence, it is likely that defendants
would share some of their personal experiences of the TJ process with their relatives.
Furthermore, family members are likely to have greater incentives than the general
public to learn about the details of TJ procedures and outcomes since they are often
significantly affected economically and psychologically from the punishments (such
as fines, job demotions/losses, property confiscations, or prison sentences) imposed on
those convicted. According to this view, the political effects of trials on family members
of TJ defendants are the result of an independent processing of information about TJ
procedures and outcomes rather than simply reflecting the transmission of the political
preferences of defendants.

While theoretically distinct, these two mechanisms engender broadly similar theo-
retical expectations. In both cases, we would expect family members to display similar,
though potentially muted, reactions to TJ defendants in response to the procedures and
outcomes of TJ trials. The only observable implication of the difference between the two
mechanisms is that in the case of attitudinal transmission, we would expect to see similar
patterns between defendants and family members for both outcome fairness and proce-
dural justice, whereas for the information transmission mechanism it is possible to see
different patterns across dimensions if different aspects of TJ information are transmitted
to varying degrees.”

Hypothesis 3a: Outcome fairness promotes democratic support among family members
of TJ defendants.

Hypothesis 3b: Procedural justice promotes democratic support among family members
of TJ defendants.
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Research Strategy and Case Selection

To test our hypotheses, we analyze subnational variation in denazification in the West-
ern German territories, where U.S., UK, and French military authorities held sovereign
power until 1949.°" A subnational design allows keeping constant at least some of the
predictors pertaining to rival explanations.*” Importantly for our identification strategy,
both the establishment of the boundaries of the three occupation zones and the general
approach to denazification on the part of the Western Allies were largely exogenous to
the preferences of the German citizens. Convergent historical accounts show that the
zones’ boundaries were based on diplomatic, military, and logistical considerations.”
The boundaries of the Soviet zone were established in January 1944 based on the
expected extent of the Red Army’s advance. After that, the U.S. and the UK governments
battled diplomatically for nine months over the right to occupy the northwestern regions
of Germany, thereby controlling the German ports.>* The dispute was settled only by
granting the U.S. direct control of the Bremen enclave and its port, Bremerhaven, and
the right of access to them through the British zone.” The French zone was then carved
out from the other Western zones, again based on logistical considerations of the UK and
U.S. governments.®

Despite converging on the legal framework of denazification, the American,
British, and French occupation governments approached denazification in markedly dis-
tinct ways. Their policies were not driven by the preferences of German citizens in their
zones, but shaped by the strategic considerations that they attached to the occupation of
Germany, as well as by public opinion at home.” In the U.S. zone, a retributive attitude
prevailed. Roosevelt could only be dissuaded from enacting the encompassing purges
and the partition and de-industrialization of Germany entailed by the Morgenthau Plan
by a punitive denazification policy.>® Hence, the U.S. Military authorities enacted harsh
denazification measures in the first months of occupation.” This policy had the support
of the American public. For example, in May 1945, 35 percent of Americans thought
that Germany should be harshly punished, and an additional 45 percent believed that
it should be supervised, controlled, and disarmed. Fewer than 10 percent favored
rehabilitation and re-education.”

In the UK, although positions favoring retribution existed, more pragmatic views
prevailed.®’ This attitude reflected important strategic concerns, embodied by the UK
government’s view that stabilizing the division between a Western German state un-
der the influence of the US, and the eastern part of Germany, would be best suited
to British interests.®” A further consideration was that leaving in place part of the
German administrative and economic machinery would reduce costs for the UK Trea-
sury, already strained by the war effort.®® This approach to denazification was also
possible because the hostility of British public opinion towards the Germans was less
pronounced than in the U.S. Even in 1944, only about one third of Britons wanted
the Allies’ treatment of Germany to be based on vengeance.®® In November 1945,
more than one third of respondents either “sympathized” with the fate of Germans or
were “indifferent” to it.*®
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In the French zone, the denazification program was mainly designed to pursue three
foreign and security policy priorities: the dismemberment of Germany, or at least the
establishment of a strongly decentralized federal system, which many saw as the best
way to reduce the German threat after the three Franco-German wars of the previous
seventy years; the exploitation of the economy of the occupied zone to provide for repa-
rations; and the re-education of Germans to French values of freedom and democracy.®®
This strategy found ample resonance in the French public.”’ In accordance with these
goals, the implementation of denazification was decentralized, with no common zonal
approach until 1947.°® Like in the British zone, the French authorities endeavored to
preserve a functioning economy and administration, which was important for resource
extraction. Finally, the French occupation authorities explicitly rejected collective con-
ceptions of guilt and automatic sanctions for particular categories of individuals in favor
of considering each individual case on its merit.”’

These different approaches were reflected in the outcomes and procedures in denazi-
fication trials in the three zones, including how the Spruchkammern judged defendants.
In a first phase, military authorities directly implemented restrictive measures, including
arrests, internments, and dismissals, which continued, although with less intensity, also
after the establishment of the Spruchkammern in March 1946.”° The U.S. authorities
initially aimed at eradicating Nazi elements from society through widespread purges
and arrests, generally without much consideration of whether the individual purged, if
a public employee, could be replaced. Furthermore, the whole adult population of the
U.S. zone had to fill out questionnaires (Meldebogen) about their Nazi past, which then
constituted the basis for prosecution.71 In the UK and French zones, instead, only senior
employees in public and semi-public administrations were required to fill out question-
naires (Fragebdgen).”” Their intention of preserving a functioning administration led the
British authorities to target the smallest number of individuals of all three zones. Hence,
while hardcore Nazis were generally prosecuted, individuals who had responsibilities
in the Nazi regime but who also had useful technical or administrative competences
were excluded from prosecution, and even industrialists that had significantly helped
the German war effort were treated leniently.”” The French authorities’ decentralized
approach meant that initially each Land in their zone implemented partially different
denazification systems.” Overall, denazification in the French zone involved, in percent-
age terms, more individuals than in the other two zones, but the severity of the sanctions
was generally milder.”

For reasons of costs and feasibility, the Allies eventually switched to the Spruchkam-
mern system that is the focus of this analysis. The new system was established in March
1946 in the U.S. zone with the “Liberation Act” (Befreiungsgesetz) and subsequently
adopted, with limited procedural differences, in the other two zones.”® Conceptually, this
strand of denazification policies presents some hybrid characteristics. Akin to “lustra-
tion” policies,”” many individuals were punished for their membership in Nazi organiza-
tions, or for their position in the civil service. At the same time, the Spruchkammern also
targeted individuals for explicit acts.”® Evidence of one’s formal role in the Nazi
regime was used to classify individuals into different categories of presumed guilt
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(Appendix, Table A3), but sanctions could be adjusted upwards or downwards after
trial procedures ascertained the defendant’s actual level of responsibility.” Under the
Spruchkammern system, witnesses could be heard and the accused had a right to a
defense. The burden of proof, however, was reversed: guilt was presupposed and the
accused had to prove their innocence.** The 545 Spruchkammern were staffed by about
22,000 members of the reconstituted German democratic parties that had been meanwhile
licensed by the Allies.®' According to Vollnhals, the total number of cases in denazifica-
tion trials amounted to 3,660,648.% Of these, over 1.4 million were amnestied or had their
proceedings interrupted for other reasons. Of the remaining defendants, over 1.2 million
were exonerated, while 931,106 were convicted and sanctioned.*

By mid-1948, criticisms of the Spruchkammern among the German public and
tensions with the USSR, induced the Western Allies to wind down denazification.™
With the creation of the Federal Republic in 1949, competences were passed to the
Ldinder, some of which quickly approved laws to terminate denazification. In October
1950, the Bundestag issued “formal advice” to the Lédnder to end all trials except for the
highest two categories of guilt, to reduce the sanctions for individuals in these categories
and to allow them to apply for inclusion in a lower category.” By 1953, all Léinder had
adapted their legislation to these recommendations.*

In sum, it was the priorities of occupation forces in terms of their geostrategic
visions and the orientation of their domestic public opinion, rather than the preferences
of German citizens in the different areas of the country, that drove subnational variation
in conviction levels and procedures. Overall, conviction levels tended to be lower in the
UK zone, which should reduce democratic support among defendants, while procedures
tended to be fairer in the French zone, which we expect to promote stronger democratic
support for those affected by denazification. In the next section we present our data and
the operationalization of our variables.

Data and Variables

Our primary source is a 1957 Institut fiir Demoskopie Allensbach survey, which included
several questions on democratic support, as well as a question on personal experiences
with denazification. We combine survey data with Land-level statistics on denazifica-
tion outcomes and procedures, as well as indicators of historical electoral support and
socio-demographic characteristics.

Our dependent variable is a democracy index constructed from four survey ques-
tions.”” The first asked respondents how they would react to the revival of the National
Socialist party and allowed for five options (active support, passive support, indifference,
passive opposition, or active opposition).” The second asked respondents to choose be-
tween two opposing statements, one of which advocated giving all the power to the
“best” politicians so that “things would get done,” while the other indicated a prefer-
ence for collective decisions in order to avoid abuses of power. The third asked whether
Germany needed a parliament or whether it would be fine without one. The fourth
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question asked respondents about the ideal number of parties; we coded respondents
preferring a single party as anti-democratic.®

The survey asked respondents whether they or someone in their family had suffered
because of denazification, thus offering the opportunity to test the impact of TJ trials on
defendants.” To be sure, the survey was fielded a decade after the peak of the denazi-
fication process, and some defendants had passed away in the interim. Still, this ques-
tion is answered in the affirmative by 12 percent of our sample, thus providing us with
enough observations for our inferences.”’ Gender and age criteria allow us to parse out
reasonably well respondents who were more likely to have been defendants from those
who were unlikely to have been, and who therefore we classify as their family members.
Since the vast majority of defendants in denazification trials were men, we code women
who responded that they had been “affected by denazification” as family members.”
Furthermore, given that all individuals under eighteen in 1945 were excluded from
denazification procedures, we also code men under the age of thirty who answered the
denazification question affirmatively as family members.

We operationalize outcome fairness as the ratio of punished individuals vis-a-vis the
population of a respondent’s Land.” As discussed, individuals will be more inclined to
consider their punishment legitimate if they perceive that others who committed similar
offenses also received a similar punishment. The survey provides no information on the
severity of the punishment of individual respondents, but this is unlikely to be a signif-
icant problem for our purposes: more than 85 percent of all defendants were classed
as “Fellow Travelers” and received administrative punishments such as fines or demo-
tions.” It is a safe assumption that a very large prevalence of Fellow Travelers would be
replicated in our survey sample, also because the small minority of defendants punished
with substantially harsher sanctions—prison or labor camp—due to their more senior
role in the Nazi regime were on average older and less likely to have been still alive at
the time of the survey.”

We of course recognize that, in principle, individuals may evaluate the fairness
of their situation vis-a-vis different reference groups.”® Data limitations constrain our
choice in this respect, but it is likely that the number of defendants in one’s Land was an
important term of comparison. The press and the radio played a crucial role in providing
information on denazification, and, although national outlets existed at the time, German
media were mainly local and regional (Land-based). This circumstance increases the
probability that Land-level patterns of denazification punishment figured prominently in
the day-to-day media reports and therefore constituted at least one important group of
comparison for respondents.”’

The administration of denazification fell short in several respects of the ideal of pro-
cedural justice that characterizes judicial adjudication in rule of law systems. Hence, our
measures should be interpreted as capturing smaller or larger deviations from that ideal. At
the same time, denazification procedures display significant subnational variation across
the Western German territories and across time. To capture this variation, we score
denazification policies in each Land along the procedural justice dimensions of control,
ethicality, quality of decision, correctability, and impartiality as discussed in our theoretical
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framework,” and then aggregate these scores into an additive “procedural justice” index
(Appendix, Tables Al and A2). We operationalize control with the length of time between
May 1945 (the capitulation of the German Reich) and August 1949 (the month before com-
petencies on denazification were transferred to the Lénder) during which the Spruchkam-
mern system—which allowed defendants and witnesses to be heard—was in place, having
replaced direct administration of transitional justice by the Allies’ militaries, in which no
such guarantees existed. In the context of our analysis, an important aspect referring
to the ethicality of the denazification procedures was whether defendants were limited to
only perform “common work™ (manual, low-skill activities) for the whole duration of the
proceedings, which de facto imposes a sanction before a verdict is reached. Furthermore,
we take the extent to which the attribution of guilt was explicitly assumed on a collective
basis (e.g., based on membership in certain organizations), rather than based on individual
circumstances, as a measure of quality of decision, since it taps into the extent to which
judicial authorities collected the information that they needed to make good decisions. The
principle of impartiality may be violated by various forms of behavior by the authorities
(for example, dishonest behavior or lack of effort to be fair),” but its most potent violation
consists in pre-conceived bias against members of a sub-group,'” and whether the defen-
dant’s treatment was influenced by their “race, sex, age, nationality, or some other charac-
teristic of them as a person.”'”" Hence, we measure impartiality on the basis of whether the
occupation authorities imposed the completion of denazification questionnaires—on which
trials were based—only on specific groups (e.g., senior public employees) or on the whole
population, which is tantamount to presuming guilt on the basis of nationality. Finally, cor-
rectability is measured by the extent to which initial denazification punishments could be
revised. Spruchkammern judgments could be appealed before a chamber presided over by
a judge or a lawyer with the same level of legal training, which inserted a common element
of correctability in the system.'®” In the French zone, however, Spruchkammern themselves
devoted their action to revising the punishment imposed directly by occupation authorities
in the first phase of denazification, while in the other two zones they only tried new cases.

Even though the boundaries of the occupation zones were not endogenous to the
political preferences of German citizens, we want to make sure that zone or Land bor-
ders do not reflect the effects of other variables that may shape attitudes towards the new
democratic regime and political values associated with the Nazi past.'” Two issues are
particularly salient. First, given that support for the Nazi regime was generally stronger
in northern Germany (largely in the UK zone), we control for the extent of this support in
the different Lédnder prior to the allied occupation. No detailed information exists about
the levels of support for the Nazi regime in different regions of Germany at the end of the
war. Therefore, we control for the vote shares of the NSDAP in the July 1932 Reichstag
elections in each of the post-war Léinder.'”

Second, the share of German refugees and expellees from the Eastern territories
Germany lost during the war varied significantly across Ldnder. Not surprisingly, it was
higher in the Ldnder along the Eastern border than in the Western parts of what would
eventually become the German Federal Republic. Refugees could be expected to matter
in the context of denazification for several reasons: first, they mostly hailed from areas of
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the Reich (such as Eastern Prussia) that had heavily supported the Nazis in the 1930s, so
they had a higher probability of being sympathetic to right-wing appeals. Furthermore, the
trauma of displacement made them targets for the various parties of the nationale Rechte
that wanted to relativize the German war guilt by pointing to the suffering of Germans.
While both factors above could be captured by an individual-level indicator of refugee
status (included in our regressions), the large presence of refugees in a Land could place
additional stress on native residents, making them more susceptible to nationalist appeals.

To make sure that political attitudes were not driven primarily by differences in
short-term economic performance across German regions, we control for Land-level
unemployment rates in the year preceding the survey (1956). Since the variables we
have discussed so far only vary at the Land level, our regression results present standard
errors clustered at that level.'” To reduce the potential for omitted variable bias arising
from other policies (besides denazification) of the Allies in their respective zones, we
rerun our models with dummy variables for the three occupation zones, and our find-
ings are unchanged (Appendix, Table A6). Our regressions also include individual-level
controls for key demographic indicators that may affect political attitudes: age cohorts,
occupational categories (including civil servants), sex, marital status, education, size
of locality, income category (based on self-declared placement into household income
bands), refugee status, and religious denomination. These variables are operationalized
as series of dummy variables to avoid imposing arbitrary linearity assumptions.

Analysis

In the top part of Figure 1, we present the marginal effects of being convicted during
the denazification process in Ldnder with low (tenth percentile) versus high (ninetieth
percentile) rates of TJ convictions. The patterns are consistent with the outcome fairness
perspective articulated in H1: the lack of an anti-democratic effect among those convict-
ed in areas with high conviction rates suggests that TJ punishments do not necessarily
undermine democratic legitimacy, as long as outcome fairness is relatively high. By con-
trast, where lower levels of convictions gave defendants greater reasons to feel singled
out in the punishment they received, the anti-democratic effect of being a defendant was
statistically significant and substantively large (over two thirds of a standard deviation
in the dependent variable).'” The difference between the two estimates indicates that the
effects of outcome fairness were positive and statistically significant.

In the bottom part of Figure 1, we test H2 about the effects of procedural justice
by comparing the democratic attitudes of defendants to the general public at low versus
high levels of the procedural justice index. The results confirm our predictions: dem-
ocratic support among defendants compared to the general population is significantly
lower when defendants lived in areas where denazification trials were procedurally less
fair, and the difference compared to defendants in areas with high procedural justice is
statistically significant (at .05 one-tailed) and substantively fairly large (.12 on the 0-1
democracy index, which corresponds to roughly half a standard deviation). By contrast,
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Figure 1 Outcome Fairness, Procedural Justice, and Democratic Support among
Defendants

High convictions ——

Low convictions k &

Fairer procedures - F o

Unfairer procedures - —_——

-3 -2 -1 0 A
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The figure shows the marginal effect and 90% confidence intervals of being a defendant at
low (5th percentile) and high (95th percentile) levels of overall conviction levels (upper part) and
procedural justice levels (lower part). For regression results see Table A6 (model 2) in the appendix

when procedural justice was high, the effect of being a defendant was substantively small
and statistically insignificant. Hence, it appears that fairer procedures can eliminate the
negative impact on democratic attitudes of being a defendant in a TJ trial, even though
they are not sufficient to produce greater democratic support than in the general public.

Finally, we turn to the question of how denazification affected the democratic
support among the families of those convicted in the process. A very large literature,
composed of memory studies, oral history, and personal memoirs, has analyzed the re-
verberations of the Nazi years, the war, and its aftermath on post-war German society.'"’
Several authors have emphasized the unpopularity of denazification not only among
the population,'®™ but also among the family members of the individuals targeted by
denazification.'” Indeed, in our data, the democratic attitudes of defendants’ relatives
are much closer to those of defendants themselves than to the general public.'"’
In Figure 2, we show the marginal effects of procedural justice and overall conviction
levels for defendants and family members.'"!

The results provide fairly weak support for the effect of denazification on democrat-
ic attitudes of family members. We find no support for Hypothesis 3a. The patterns on
the top of Figure 2 suggest that, for family members, higher conviction rates do not have
the positive effect on democratic support that they have among defendants. By compari-
son, we find tentative support for Hypothesis 3b, which predicted that greater procedural
justice would be conducive to democratic support among the family members of those
indicted in TJ trials. Judging by the patterns in the bottom part of Figure 1, the positive
effect of procedural justice on family members’ democratic support is similarly sized and
statistically indistinguishable from the effects of procedures on defendants. However, it
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Figure 2 Family Members, TJ Outcomes and Procedures, and Democratic Support
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The figure shows the marginal effect and 90% confidence intervals of outcome fairness and procedural justice
for defendants and family members (compared to the general public). For regression results see Table A6 (model 2)
in the appendix

should be noted that the effects of procedural justice on family members are at best mar-
ginally significant (at .1 one-tailed). While this is arguably at least partly due to sample
size limitations, it suggests caution in interpreting this last set of findings.

Taken together, the patterns in Figure 2 suggest that the German denazification
process had modest multiplier effects beyond the defendants directly involved in the
TJ process. To the extent that subnational variations in TJ features mattered for family
members, the effects seem to have been limited to procedural justice. These patterns
suggest that any multiplier effects were driven by the (albeit uneven) transmission of po-
litical information about the TJ process rather than political attitudes towards democracy
between TJ defendants and their relatives.'”

Conclusion

Designing a TJ program that ensures the maximum possible regime legitimacy is one of
the most important challenges for policy makers in post-authoritarian and post-conflict
democracies. Political scientists have held different views on whether a “forgive and
forget” policy is preferable to widespread punishments of past perpetrators in order to
enhance the legitimacy of a nascent democracy. Important views, while acknowledging
compelling moral arguments for retribution, favor amnesty as the best pragmatic strate-
gy to ensure the loyalty of mass and elite actors to the new regime.'"® Others have instead
stressed the importance of punishing perpetrators of human right abuses, not least to
dismantle old power networks and ensure a loyal state bureaucracy.'"*
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In this article, we analyze the implications of consolidated findings in social psy-
chology for the consequences of these choices. A large amount of experimental and
observational evidence shows that judicial trials have attitudinal consequences on de-
fendants that transfer to the broader institutional and legal system. As such, encompass-
ing TJ trial-and-punishment programs may have significant attitudinal consequences on
large strata of society. Whether these are detrimental or supportive for the legitimacy of a
new democracy depends on the levels of procedural and distributive justice characteriz-
ing them. In the case of West Germany, in regions where denazification trial procedures
were relatively fairer, defendants expressed less negative views of German democracy a
decade later. Similar attitudes prevailed in areas where more individuals were punished
and in which, therefore, defendants were less likely to feel that they had been treated
differently from others with similar responsibilities. Importantly, fairer outcomes and
procedures did not imbue defendants with stronger democratic values than their fellow
citizens, but rather canceled out their democratic value deficit. While turning former
Nazis into enthusiastic democrats may have been a tall order, it is possible that better
designed TJ processes in other contexts could be more effective in winning over the
hearts and minds of TJ defendants than the widely unpopular denazification process in
Germany.

To arrive at these findings, this study leverages subnational variation within an im-
portant historical case of transitional justice. With few exceptions, TJ analyses focus on
one or more countries, rarely leveraging within-country variation for the study of pro-
cesses that, while possibly decided nationally, are likely to be influenced by local con-
ditions in their implementation and attitudinal impact. The peculiarities of the German
case provide us with historical evidence on subnational variation; future data collection
on more recent cases should probably give due importance to subnational variation in the
implementation (and possibly in the design) of TJ programs.

Our findings will need to be replicated in other contexts in which TJ programs are
designed to bring to trial large numbers of individuals. The implications of social psy-
chology theories can be extended to other allocative processes typical of TJ programs,
such as lustration, purges, and even restitution and reparation policies, as these also en-
tail procedures that can be perceived as more or less fair by the individuals affected and
generate outcomes that these individuals can evaluate through the lenses of distributive
justice. Historical examples of TJ programs sanctioning large numbers of individuals
include, among others, De-Baathification in post-war Iraq, which involved hundreds
of thousands of individuals,'"” as well as several cases of lustration in post-communist
Eastern Europe that, although less encompassing, did affect large numbers. Examples
include the lustration programs in the Czech Republic, Lithuania, Estonia, and (with
peculiarities due to the 1990 reunification with the Federal Republic) East Germany.''®

Post-1945 Germany could constitute an important comparison case for the study of
the attitudes of another subpopulation that has recently attracted scholarly attention: dis-
placed persons in post-conflict regimes.''” Through the lenses of psychological theories,
scholars have studied the attitudinal effects of displacement and exposure to violence on
displaced persons and the host communities, as well as other subpopulations relevant to
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the specific contexts such as secondary occupants and non-returnees, among others."'®
The end of the war in Germany coincided with the forced expulsion of millions of in-
dividuals (the highest estimates put the total at about 16 million) from the regions that
were allocated to Poland and Russia and the resettlement of most of them in what would
become the Federal Republic.'"” Our data do not include information on whether indi-
vidual respondents were refugees, but given the large amount of survey material on the
first decades of the Bundesrepublik,'* this type of analysis may become possible in the
future if the materials in question are appropriately digitalized."'

Be that as it may, the application of established psychological theories to the study
of attitudes towards TJ programs and the new regimes with which these are associated
is rapidly becoming a standard in the field. If confirmed in other settings, our findings
point to the importance of not only which and how many individuals are punished in the
context of TJ programs, but also to how retribution is administered. In the context of
large-scale retributive processes, paying attention to the justice of the procedures used
and the fairness of the outcomes achieved may reduce the price tag in terms of mass
antidemocratic attitudes in exchange for the potential legitimacy benefits of widespread
TJ retribution.

We acknowledge, of course, that in many cases, respecting ideal standards of pro-
cedural and distributive justice is far from an easy task: the external conditions in which
many TJ programs are implemented are typically less than ideal for respecting such
standards, which may pose acute dilemmas to decision-makers. For example, a strict
application of procedural justice standards may, due to lack of evidence, lead to a low
number of convictions that may not satisfy the desire for justice of large strata of the
population.'” Similarly, trying large numbers of individuals generally takes time, and
as it has often happened, those who are brought to justice earlier are more likely to re-
ceive harsher punishments than those who face justice later for the same acts.'” How
decision-makers can best navigate these dilemmas depends on the historical context.
Nevertheless, systematic attention to the procedural and distributive characteristics of
encompassing retributive TJ programs remains a worthwhile, indeed necessary, effort to
evaluate their effects on democratic legitimacy.
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Table A2

Index of procedural justice: components, operationalization, data sources

Dimension of
procedural justice

Definition

Measure

Quality of decisions

Ethicality

Correctability

Control/representation

Impartiality

Did authorities get the
information they needed to
make good decisions?

Had authorities shown
concern for respondents’ rights?

Did respondents know of any
“agency or organization” to

which they could have complained

about unfair treatment?

“Process control” - opportunity
to present case to the authorities
before decisions were made.
“Decision control” - how much
influence respondents had over
decisions

Bias: Was treatment or outcome
influenced by their “race, sex,
age, nationality, or some other
characteristic of them as a
person”?

Dishonesty: Did authorities do

anything “improper or dishonest”?

Effort to be fair: How hard had

the police or judge tried to show

fairness?

Individualized guilt as
opposed to automatic
attribution of guilt

“Common work” requirement
for length of denazification
proceedings

Actual possibility of reversing
or correcting initial sentences

Length of time in which
Spruchkammern were
operational

Universal imposition of
questionnaires

No systematic information on
subnational variation

No systematic information on
subnational variation

Dimensions of procedural justice are drawn from Tyler (1988)

We build a measure of procedural justice based on the dimensions in the table above.
Each component is weighed equally and added to form the index. Below we briefly dis-

cuss our operationalization strategies and data sources.

“Quality of decisions”: we consider whether military authorities adopted a collective and
automatic conception of guilt — by which belonging to a certain organization (e.g. the
NSDAP) or having a certain professional position (e.g. public employee) was considered
an automatic indicator of guilt — or whether they considered each individual case on its
own merits. The US and the UK authorities adopted the former conception, while the
French authorities adopted the latter (e.g. Biddiscombe 2007, 158). We score this dimen-
sion dichotomously, with 1 indicating higher quality.




“Ethicality”: Our indicator — whether the defendant in a denazification trial was prohib-
ited from engaging in anything else than “common work” (an expression by which the
legislation meant forms of manual or low-level subordinate labor) for the whole dura-
tion of the proceedings — similarly sets apart the Ldnder of the French zone from those
of the other two. The French military authorities, in fact, explicitly rejected art. 58 of
the Befreiungsgesetz where such prohibition was included. The article in question was
instead applied in the other two zones (Vollnhals 1991, 41). We score this dimension
dichotomously, with 1 indicating higher ethicality.

“Correctability”: Procedures adopted in the Ldnder of the French zones also stand out
from those occupied by British and American forces in terms of “Correctability”. While
the verdicts issued by the Spruchkammern could in principle be appealed in all zones,
in the French zone the possibility of reversing previous judgment was enhanced by the
fact that the Spruchkammern, once introduced, did not try new cases. Instead, Spruch-
kammern in the French zone concentrated on reviewing denazification decisions that
had been taken in the earlier phase of the occupation, in many cases overturning prior
decisions of conviction or demoting individuals to lower categories of guilt (Grohnert
1991, 205-207). We score this dimension dichotomously, with 1 indicating higher
correctability.

“Control/Representation”: For this dimension we adopt a continuous measure, corre-
sponding to the number of months between May 1945 and August 1949' in which each
Land had a quasi-judicial system in place, staffed by Germans, in which defendants had
the right to be heard and the evidence they brought influenced the decision (essentially,
the Spruchkammern system that we describe in the paper). As explained in the main paper,
the different zones switched to the Spruchkammern system from previous denazification
regimes. These earlier regimes varied slightly across Lédnder and zones, and were partial-
ly reformed at different points in time, but all of them shared the fundamental character-
istics that military authorities had more power and defendants generally had no right to
be heard. Even though in some cases (in the French zone, and the UK zone for the higher
categories of guilt) military authorities formally retained the power of final decision even
when Spruchkammern were empaneled, de facto they hardly used those powers.

To normalize our measure of “Control/Representation”, we divide the number of months
in which Spruchkammern were operational” by the maximum number of months, among
all Lénder, in which the system was in place (forty-two months in all US zone Ldinder).
The scores for different Ldnder range from 0.52 to 1. We have no information on
West-Berlin, which we score as a weighted average of the average scores of the three
zones. The variable was recoded to a 0-1 scale for the purpose of creating the index, with
higher values indicating higher control/representation.



Table A2.1 Control/Representation procedural justice dimension in the Western
Léinder

Land Zone Spruchkammern system in force during:
Schleswig-Holstein UK Nov 47-Aug 49
Hamburg UK May 47-Aug 49
Niedersachsen UK Nov 47-Aug 49
Nordrhein-Westfalen UK Nov 47-Aug 49
Bremen UsS Mar 46-Aug 49
Hessen UsS Mar 46-Aug 49
Wiirttemberg-Baden usS Mar 46-Aug 49
Bayern us Mar 46-Aug 49
Rheinland-Pfalz Oct 47-Aug 49

F
Baden F Oct 47-Aug 49
Wiirttemberg-Hohenzollern F Oct 47-Aug 49
F

Saarland May 48-Aug 49

113

Impartiality”: Tyler identifies three sub-dimensions of “Impartiality”: “Bias”,
“Dishonesty”, and “Effort to be fair”. We have no information on the latter two in the
case of denazification in Western Germany. Regarding “Bias”, one way to capture whether
authorities attributed guilt on the basis of individual characteristics such as nationality is
to consider their policies on the administration of questionnaires to potential defendants.
In the US zone, all Germans above 18 years of age were obliged to compile a questionnaire
on their activities during the Nazi regime, which would then constitute the basis for
potential prosecution. In the French and the UK zones, instead, similar questionnaires
were used only for individuals in senior positions in the public administration, thus linking
the presumption of guilt not to nationality (and age) as such but to the function that the
individuals had exerted in the Nazi regime. This measure sets the US zone apart from the
other two. We score this dimension dichotomously.
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Table A5 Summary statistics

Variable N Mean SD Min Max
Democracy index 1956 0.73 0.25 0 1
Denazification defendant 1941 0.05 0.23 0 1
Family member of defendant 1941 0.07 0.25 0 1
Procedural justice index 1954 0.20 0.25 0 1
(ot comvictonsipoputaiony 195 04103401
Unemployment % (1956) 1954 2.86 1.98 1.21 9.53
NSDAP vote share July 1932 1954 0.34 0.08 0.07 0.51
Refugee share % 1954 15.66 7.42 0.76 33
Refugee 1956 0.22 0.42 0 1
Protestant 1956 0.53 0.50 0 1
Catholic 1956 0.40 0.49 0 1
Other religion 1956 0.02 0.12 0 1
Male 1956 0.47 0.50 0 1
Single 1956 0.21 0.40 0 1
Widowed 1956 0.09 0.28 0 1
Divorced 1956 0.02 0.15 0 1
Middle maturity education 1956 0.16 0.37 0 1
High school education 1956 0.04 0.20 0 1
University education 1956 0.01 0.11 0 1
Agricultural occupation 1956 0.10 0.30 0 1
Worker 1956 0.29 0.46 0 1
Pensioner 1956 0.10 0.30 0 1
Self-employed 1956 0.07 0.25 0 1
Unemployed 1956 0.01 0.08 0 1
Homemaker 1956 0.26 0.44 0 1
Age 21-25 1956 0.10 0.30 0 1
Age 26-29 1956 0.08 0.27 0 1
Age 30-39 1956 0.18 0.39 0 1
Age 40-44 1956 0.10 0.30 0 1
Age 45-59 1956 0.28 0.45 0 1
(Continued)
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Table A5 (Continued)

Variable N Mean SD Min Max
Age 60+ 1956 0.19 0.39 0 1
Income <250DM 1956 0.16 0.37 0 1
Income 250-399DM 1956 0.36 0.48 0 1
Income 400-599DM 1956 0.31 0.46 0 1
Income 600-799DM 1956 0.11 0.31 0 1
Income >800DM 1956 0.05 0.22 0 1
Locality size <2K 1956 0.25 0.43 0 1
Locality size 2-20K 1956 0.29 0.45 0 1
Locality size 20-100K 1956 0.14 0.35 0 1
Locality size >100K 1956 0.33 0.47 0 1
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The first two models in Table A6 present the regressions that are the basis for Figures 1,
2 and 3 in the main paper and Figure A1 in the appendix.

The next three models use alternative measures of TJ punishments as robustness checks
for our main findings. In model 3 we use the proportion of high-level convictions (i.e.
Major Offender, Offenders and Minor Offenders but excluding Fellow Travelers), in
model 4 we use the Land-level long-term internments in prison camps as a proportion of
the population, while in model 5 we use Land-level fotal internments in prison camps as
a proportion of the population. All three models confirm the patterns in our main analy-
sis: at low levels of Land-level punishments, the coefficient for defendants was negative
and statistically significant (indicating a democratic support deficit.) However, due to the
positive and statistically significant interaction between punishment levels and the TJ
defendant indicator, the anti-democratic effects among defendants diminished and lost
statistical significance at high levels at Land-level punishments.

In model 6 we check the robustness of our results to using NSDAP vote share in the No-
vember 1932 elections (instead of the July 1932 elections) and find very similar results
to those in the baseline specification in model 2.

Finally, in model 7 we present the results of a model specification where we control for
occupation zones interacted with the defendant and family members dummy variables.
Doing so essentially controls for any differences between the three Western occupation
zones, which could confound the relationship between TJ procedures, TJ outcomes and
democracy support. The coefficients in model 7 confirm that even once we account for
other cross-zone differences, the anti-democratic effects on TJ defendants were much
more pronounced in parts of Germany where defendants experienced worse TJ outcome
fairness and lower procedural justice. While these results need to be interpreted very
cautiously, since model 7 suffers from very high multi-collinearity (because TJ proce-
dures and TJ outcomes are highly correlated with occupation zone), they nevertheless
increase our confidence in the robustness of our findings.

In Table A7 we present a few additional robustness checks. The first two models simply
reproduce the baseline models (models 1-2 from Table A6) to facilitate comparisons.

Models 3&4 present the results of random-intercept hierarchical linear models (HLM) using
the same model specifications as the baseline models. While the standard errors for a few of
the estimates are somewhat larger than for the OLS models with clustered standard errors, the
overall patterns are very similar in terms of magnitude and statistical significance.

Models 5&6 test whether our main results in model 2 are robust to excluding two regions
(Saarland in model 5 and Berlin in model 6) where TJ statistics were not available in
the same format as for the other Lander, and were therefore calculated by the authors
(as described in the notes to Table A1). The results for the main variables of interest are
very similar to those in the baseline specification in model 2.
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Finally, in model 7 we use an alternative definition of the TJ defendant and family member
variables: unlike in the baseline models, we reclassify single and divorced women over the
age of 30 as TJ defendants rather than family members (to account for the possibility that in
such cases saying that their family was affected by denazification was more likely to mean
that the respondent herself was a defendant.) While the results are very similar to those in
model 2, the difference between the coefficients for defendants and family members was
somewhat smaller, which suggests that our baseline categorization is more accurate.

Figure A1l is based on the regression in model 1 of Table A6 and shows the predicted
value and 90% confidence intervals of democracy support for defendants, family mem-
bers, and the general public. The results suggest that overall democratic support was
indeed significantly lower among both TJ defendants and family members than among
the general public. Moreover, it is worth noting that the differences in democratic sup-
port between defendants and family members were small and statistically insignificant.

Figure A2 uses the regression results from the same model used to create Figures 1&2 in
the main paper (model 2 in Table A6), but predicts the effect of defendant status on dem-
ocratic support at the Land-specific levels of procedural justice and outcome fairness. The
figure illustrates the heterogeneity of defendant status effects as a function of the Denazi-
fication context: whereas in several Lander of the British zone (especially Niedersachsen,
Hamburg and Nordrhein-Westfalen), characterized by low procedural justice and low out-
come fairness, defendants were significantly less democratic than other German citizens,

Figure A1 Defendants, family members and democratic support

Defendants

Family members ' * t

General public —e—

.6 .65 N 75
Marginal effects

The figure shows the predicted value and 90% confidence intervals of democracy support
for defendants, family members, and the general public. For regression results
see Table A6 (model 1) in the appendix
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Figure A2 Defendant status effect on democractic support by Land

Berlin

——o0—
Saarland I °
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Rheinland-Pfalz [

Bremen A
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Wourttemberg-Baden - ——

Hessen —e—

Hamburg 1 —— :

Schleswig-Holstein - —o— :

Nordrhein-Westfalen - —

Niedersachsen ——

T T T
-3 -2 -1
Marginal effect of being a defendant

The figure shows the marginal effect and 90% confidence intervals of being a defendant at
the overall procedural justice ratings and conviction levels corresponding to specific Lander.

the effects disappeared almost completely in areas characterized by either high procedural
justice and moderate outcome fairness (as in Baden in the French zone) or by low proce-
dural justice and very high outcome fairness (as in Bayern and Hessen in the US zone).

NOTES

1. The start and end of this time span are given respectively by the capitulation of the Reich in May 1945
to the month before the creation of the Federal Republic in September 1949, competencies on denazification
were passed to the Ldnder administrations (our conviction data are also recorded at 31 August 1949, see Fig.
1 in main paper). The starting date is strictly speaking not entirely accurate as several Western areas of the
Reich were occupied earlier as the Allied troops advanced through Germany. Lacking information on the exact
period of occupation of different regions before the Reich capitulation, of how such regions would map onto
post-1945 Land boundaries, and on whether such territories were occupied by US or UK troops, we chose to
focus on May 1945 as a starting point to measure this index component.

2. This might differ slightly from when the system was formally approved. For example, in Baden the new
system was formally introduced in March 1947, and in Rheinland-Pfalz and Wiirttemberg-Hohenzollern in
April 1947, but in all three Ldnder the Spruchkammern became operational only in October of the same year
(Vollnhals 1991, 40).

3. See the full text of the directive in Ruhm von Oppen (1995).
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